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I. Introduction 

The violent conflict in Kosovo at the end of the last century induced ex-
traordinary commitment and involvement of the international commu-
nity. Following, in many ways, unprecedented intervention by the 
world’s most powerful security alliance, the United Nations moved to 
establish an international territorial administration which was equally 
unprecedented for its scope, concentration of authority and financial 
capacity. 

More than six years after, with the world’s attention having moved 
on to other trouble spots, Kosovo is struggling. Ethnically motivated 
violence against the Serb, Roma and Ashkali minority communities 
killed 19 and left almost 1000 persons injured in March 2004, not to 
speak of the widespread destruction of houses and churches. Elections 
in November 2004 were largely boycotted by the Serb community,1 
who felt alienated and had lost trust in the authority of UNMIK 
(United Nations Interim Administration Mission in Kosovo). At the 
same time, dissatisfaction and impatience of the majority, the Kosovo 
Albanians, with the work of UNMIK is indicated by one-sided moves 
of the Kosovo Assembly challenging the distribution of power under 
UNMIK Regulations. To make things worse, the unemployment rate 
has attained record levels of 70 to 90 per cent. 

Taking these difficulties into account, it is high time to think about 
whether changes of policy can improve the situation and still save the 
international community from failing to deliver on its promises. A refo-
cus on Kosovo is also necessitated by the fact that the issue of the future 
status, which still awaits a solution, becomes more pressing. Further-
more, enough time and resources have been spent to allow for a tenta-
tive assessment of what general lessons Kosovo teaches for future UN 
missions that might have to address similar post-conflict situations. Are 
there structural problems with the approach used in Kosovo that could 
be avoided in the future, if politically feasible? Can the approach chosen 
in Kosovo provide a useful model for future post-conflict peace-
building? 

In addition to making the attempt to focus on some of these ques-
tions, this case study is foremost concerned with trying to provide the 

                                                           
1 Doc. S/2004/348 of 30 April 2004, para. 3. 
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necessary facts about this mission, thereby hoping to contribute to a 
better understanding of the “situation on the ground”, as the basis for 
comparisons with other cases and for further analysis. It therefore starts 
with the most essential historical facts (Part II.), to be followed by an 
overview of the framework that forms the basis of this mission, but 
which has also been the root of some of the difficulties that the mission 
faced and is still facing. In this context, light will be shed on the issue of 
self-determination which occupies such a central place in both the con-
flict and its solution (Part III.). Thereafter, the implementation practice 
with regards to some of the key objectives is addressed in a cursory 
fashion in order to allow the reader to get a basic understanding of the 
actual work of the administration and the enduring difficulties (Part 
IV.). As we are faced with an administration that has assumed full gov-
ernmental power, the question of the legal limitations gains particular 
importance in the case of Kosovo. In addition, legality is directly linked 
to legitimacy and credibility, two key factors for the acceptance of the 
mission and ultimate success. Therefore, Part V. indicates the legal limi-
tations and addresses some legality issues arising from the practice of 
the mission. Finally, in Part VI. an attempt will be made to point out 
some general lessons that can be drawn from the experience in Kosovo. 
The conclusion will include some remarks on the model character of 
the mission and its usefulness (Part VII.). 
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II. Historical Background2 

1. Origins of the Conflict 

The conflict in Kosovo and the difficulties of peacefully resolving it 
cannot be understood without taking into account the strong historical 
and emotional ties of both Albanians and Serbs to the province. 

Many Albanians view Kosovo as a cultural centre as well as a meta-
phor for the injustices that Albanians had to endure during their his-
tory.3 The importance attached to Kosovo by Albanians also derives 
from the crucial role which the province played during the historical 
period of 1878-1912.4 Exemplary is that the Albanian national move-
ment, which ultimately led to the declaration of independence of Alba-
nia in 1912, started at a meeting in Prizren in 1878.5 

The Serbs’ attachment to Kosovo is to a large extent based on the 
perception that Kosovo reflects part of their collective identity, as it is 
by many considered to be the “cradle” of Serb nationhood.6 Of central-
ity for the development of such a perception is the Battle of the Field of 
the Blackbirds of 1389, in which a coalition army under the leadership 
of the Serb prince Lazar lost to Ottoman forces under Sultan Murad I. 

                                                           
2 For overviews of the historical and political background of the conflict in 

Kosovo, see for example N. Malcolm, Kosovo: a short history, 1998; Inde-
pendent International Commission on Kosovo, Kosovo Report. Conflict, 
International Response, Lessons Learned, 2000, Part I; P.A. Zygojannis, Die 
Staatengemeinschaft und das Kosovo: Humanitäre Intervention und inter-
nationale Übergangsverwaltung unter Berücksichtigung einer Verpflich-
tung des Intervenienten zur Nachsorge, 2003, 22-30; T.D. Grant, “Extend-
ing Decolonisation: How the United Nations might have addressed Kos-
ovo”, Ga. J. Int’l & Comp. L. 28 (1999), 10 et seq. (10-20); J. Kokott, 
“Human Rights Situation in Kosovo 1989 – 1999”, in: C. Tomuschat (ed.), 
Kosovo and the International Community, 2002, 1 et seq. (2-6); OSCE 
Kosovo Verification Mission, “Historical and Political Background to the 
Conflict, in: K. Ambos/ M. Othman (eds), New Approaches in Interna-
tional Justice: Kosovo, East Timor, Sierra Leone and Cambodia, 2003, 9 et 
seq.  

3 M.J. Calic, “Kosovo in the twentieth century: A historical account”, in: A. 
Schnabel/ R. Thakur (eds), Kosovo and the Challenge of Humanitarian In-
tervention, 2000, 19 et seq. (24). 

4 Malcolm, see note 2, 217. 
5 Id., 223; Calic, see note 3, 24. 
6 Calic, see note 3, 23. 
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While the battle has historical importance insofar as the defeat ensured 
the decline and eventual ending of medieval Serbian influence in the 
province, the significance lies mainly in the central role of the story of 
the battle for Serbian identity.7 The battle emerged as the centrepiece of 
the ideology of the Serbian nationalist movement of the 19th century. 
Thus, Kosovo plays a fundamental role for the Albanian and Serb na-
tionalist movements and their collective identities, a factor that should 
not be underestimated when dealing with the conflict today. 

It was not until 1878 that the Serbs regained complete independence 
and not until 1912 in the First Balkan War that they gained control over 
Kosovo. The area had in over five hundred years of Ottoman rule be-
come home to a majority of Albanians that had converted to Islam. De-
spite this demographic constellation, Kosovo was divided between Ser-
bia and Montenegro and did not become part of the new Albanian state. 

Under Tito’s rule in Yugoslavia, Kosovo Albanians gained recogni-
tion as a minority and Kosovo was granted the status of an autonomous 
province under the Yugoslavian Constitution of 1974.8 However, Tito’s 
death in 1980 was followed by growing nationalism and neither the 
Serbs nor the Kosovo-Albanians were – for opposite reasons – content 
with the status of autonomy. Serbs in Kosovo felt alienated and dis-
criminated against by an Albanian majority and Kosovo-Albanians de-
manded the status of an independent republic within the SRFY. With 
Slobodan Milošević and Serbian nationalism becoming increasingly in-
fluential in Serbia, minority rights and provincial autonomy of Kosovo 
were largely abolished through amendments in the Serbian Constitu-
tion in 1989. After the Kosovo Assembly was dissolved in 1990, 114 of 
the 180 deputies declared Kosovo an independent republic within the 
SRFY and organised a referendum on sovereignty which was reported 
to have been 99 per cent in favour with 87 per cent of the population 
participating. As a result of the suppression of those activities by Ser-
bian police, an Albanian “shadow state” developed. The parallel elec-
tions in May 1992 were won by the League for a Democratic Kosovo 
led by Ibrahim Rugova who was declared President of the Republic of 
Kosovo in 1992. His policies of seeking a peaceful settlement and at-
tempts for international protection for Kosovo brought little results. As 

                                                           
7 Malcolm, see note 2, 58. 
8 However, Kosovo was not recognised as a republic within the Socialist 

Federal Republic of Yugoslavia, which consisted of the republics of Slove-
nia, Croatia, Bosnia-Herzegovina, Macedonia, Montenegro, and Serbia. 
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the Kosovo issue was not included in the international negotiations at 
Dayton in 1995, more radical movements gained the upper hand. 

2. Intensification of the Conflict and International Responses 

From 1996 onwards, armed resistance and a violent struggle for inde-
pendence led by the Kosovo Liberation Army (UÇK) were met with 
increasing violence by the Serbian police and special security forces. In 
1998, attacks by those forces on villages and grave human rights viola-
tions from both sides not only strengthened support for the UÇK even 
among moderate Kosovo Albanians, but finally led to greater but ar-
guably belated9 international attention. 

As reaction to the deteriorating situation, the UN Security Council 
supported the strategy of the so called “Contact Group”10 and imposed 
an arms embargo on the (then) Federal Republic of Yugoslavia (FRY)11 
through Resolution 1160.12 Serbia ignored the demands of the Resolu-
tion and Serb forces intensified their campaign, leading to the displace-
ment of over 230,000 people from their homes in just four months. In 
Resolution 1199, the UN Security Council on 23 September 1998 called 
for an end to civilian repression as well as for a cease-fire and the start 
of a dialogue between the Kosovo Albanian leaders and the FRY.13 
Against the explicit opposition from Russia, these demands were 
backed up by a threat of air strikes by NATO. The strategy bore fruit 
insofar as it resulted in the Holbrooke-Milošević Agreement which was 
“endorsed” by the UN Security Council in Resolution 1203.14 

This cease-fire, monitored by the OSCE Kosovo Verification Mis-
sion,15 did not last and could not prevent further massacres of the civil-

                                                           
9 For the argument that earlier action might have prevented the escalation 

and the need for NATO military action, see Kokott, see note 2, 34.  
10 The six-country contact group includes France, Germany, Italy, the Rus-

sian Federation, the United Kingdom and the United States. 
11 This name will be used when referring to Serbia and Montenegro in a his-

torical context, i.e. the time before the change of name in 2003. 
12 S/RES/1160 (1998) of 31 March 1998, para. 8. 
13 S/RES/1199 (1998) of 23 September 1998, paras 1 and 4. 
14 S/RES/1203 (1998) of 24 October 1998, paras 1 and 3. 
15 See for the activities of the OSCE, W. Czaplinski, “The Activities of the 

OSCE in Kosovo”, in: C. Tomuschat (ed.), Kosovo and the International 
Community, 2002, 37 et seq. 
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ian population. Another diplomatic attempt at Rambouillet failed for 
lack of consent by the FRY/Serb delegation. The provisional Ram-
bouillet Agreements foresaw autonomous institutions for Kosovo, a 
mechanism for a final political settlement at the end of three years, reaf-
firmed Yugoslav sovereignty and included the deployment of a NATO 
force to enforce these terms. After Serbia declined to accept, the NATO 
air campaign started on 24 March 1999 and lasted until 8 June 1999, 
when the governments of the FRY and the Republic of Serbia accepted 
a peace plan of the Group of Eight (G7 and Russia) and signed and ap-
proved a Military Technical Agreement with KFOR.16  

The political principles of the peace plan – being based on the prin-
ciples of the Rambouillet Agreements – were embraced by the Security 
Council in Resolution 1244.17 It contains the obligation for the FRY to 
end the violence and to withdraw all military, police and paramilitary 
forces from Kosovo,18 and for the UÇK to cede all offensive action and 
to demilitarise.19 The Resolution authorises NATO to deploy an “in-
ternational security presence”20 (KFOR) and the Secretary-General of 
the UN to establish an “international civil presence” (later UNMIK).21 

3. Initial Post-Conflict Situation 

The humanitarian situation after the end of the conflict was dire. Out of 
a population of 1.7 million, 800,000 persons had taken refuge in 
neighbouring countries and about 500,000 were internally displaced.22 
The security situation was tense and many Serbs left Kosovo as a result 
of crimes committed by Kosovo Albanians against Serbs, including kill-
ings, forced expropriations, looting and arson.23 

                                                           
16 See Military Technical Agreement between the International Security Force 

(“KFOR”) and the Governments of the Federal Republic of Yugoslavia 
and the Republic of Serbia, available at: http://www.nato.int/kfor/kfor/ 
documents/mta.htm (last visited 1 June 2005). 

17 S/RES/1244 (1999) of 10 June 1999, para. 1 and Annexes 1 and 2. 
18 Ibid., para. 3. 
19 Ibid., para. 15. 
20 Ibid., para. 5 and 7 in conjunction with Annex 2, para. 4. 
21 Ibid., paras 5 and 6. 
22 Doc. S/1999/779 of 12 July 1999, para. 8. 
23 Ibid., para. 5. 



Friedrich, Case Study – Kosovo 233 

Besides the largest Serb minority, Kosovo is also home to Roma, 
Ashkali, Egyptian, Bosnian and Gorani minorities. The relations be-
tween Kosovo Albanians, who make up for approximately 90 per cent 
of Kosovo’s population, on the one hand, and Serbs and other minori-
ties on the other were in serious disrepair; cities were often divided 
along ethnic lines. Basic infrastructure and public services were largely 
inoperative, although water and electricity were usually available.24 The 
economy was catastrophic and the complete absence of investment and 
finances made economic projections for the future look sombre.25  

III. The Framework of Resolution 1244 and General 
  Format of the Mission 

1. Mandate for UNMIK and KFOR under Security Council 
 Resolution 1244 

a. Legal Basis 

When authorising Member States to establish the international security 
presence and the Secretary-General to establish the international civil 
presence by means of Resolution 1244, the Security Council was explic-
itly acting under Chapter VII of the UN Charter. It is widely accepted 
that Chapter VII provides sufficient legal ground for the deployment of 
a territorial administration, including the complete take-over of gov-
ernmental functions as in the case of UNMIK in Kosovo.26 

                                                           
24 See ibid., paras 11-13. 
25 Ibid., para. 16. 
26 S. Chesterman, You, the people: The United Nations, Transitional Admini-

stration, and State-Building, 2004, 54; J.A. Frowein/ N. Krisch, “Article 
41”, in: B. Simma (ed.), The Charter of the United Nations: A Commen-
tary, Vol. I, 2002, MN 21; C. Stahn, “The United Nations Transitional 
Administrations in Kosovo and East Timor: A first analysis”, Max Planck 
UNYB 5 (2001), 105 et seq. (139); T.H. Irmscher, “The Legal Framework 
for the Activities of the United Nations Interim Administration Mission in 
Kosovo: The Charter, Human Rights, and the Law of Occupation”, GYIL 
44 (2001), 353 et seq. (353); J.A. Frowein, “Die Notstandsverwaltung von 
Gebieten durch die Vereinten Nationen”, in: H.W. Arndt (ed.), Völkerrecht 
und deutsches Recht, 2001, 43 et seq. (44); M. Bothe/ T. Marauhn, “The 
United Nations in Kosovo and East Timor – Problems of a Trusteeship 
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The legal and political reasoning which supports such powers of the 
Security Council emanates from the consideration that the concept of 
“peace” in the sense of Article 39 UN Charter must be understood to 
include the establishment of long-term and sustainable peace.27 Insofar 
and to the extent that territorial administrations must be considered a 
necessary instrument to fulfil this task,28 the Security Council has the 
power to authorise such administrations under Article 41 UN Char-
ter.29 The absence of any explicit reference to such a measure does not 
present an obstacle, because the list of measures contained in Article 41 
must be considered as non-exhaustive.30 The same reasoning can be ap-
plied to measures under Article 42, which in conjunction with Article 
48 provides the legal basis for a mandate that comprises the use of force, 
e.g. the authorisation for the international security presence (KFOR).31 

A different reasoning ultimately leading to the same result is to rely 
on the implied powers doctrine developed by the ICJ.32 In this sense, it 
can be argued that the establishment of a territorial administration is an 
essential and necessary tool for the Security Council in order to fulfil its 
duty under Article 39 of the UN Charter, i.e. to achieve peace and secu-
rity. Therefore, its establishment lies within the realm of the powers of 

                                                           
Administration”, International Peacekeeping 6 (2000), 152 et seq. (154); M. 
Wagner, “Das erste Jahr der UNMIK”, Vereinte Nationen 4 (2000), 132 et 
seq. (133). 

27 See in particular M. Ruffert, “The administration of Kosovo and East-
Timor by the international community”, ICLQ 50 (2001), 613 et seq. (616-
622). 

28 Ibid., 620-621. 
29 See the authors at note 26. 
30 International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. 

Tadić  (Appeal on Jurisdiction), Case No. IT-94-AR72, 2 October 1995, 
paras 34 et seq.; Bothe/ Marauhn, see note 26, 154; Frowein, “Notstands-
verwaltung”, see note 26, 44; M.J. Matheson, “United Nations Governance 
of Postconflict Societies”, AJIL 95 (2001), 76 et seq. (79); A. Yannis, “The 
UN as Government in Kosovo”, Global Governance 10 (2004), 67 et seq. 
(84). 

31 Frowein/ Krisch, see note 26, MN 21; C. Stahn, “International Territorial 
Administration in the former Yugoslavia: Origins, Developments and 
Challenges ahead”, ZaöRV 61 (2001), 107 et seq. (131); Bothe/ Marauhn, 
see note 26, 154. 

32 Reparation for Injuries Suffered in the Service of the United Nations, Advi-
sory Opinion, ICJ Reports 1949, 174 et seq. (182). 
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the Security Council even though Articles 41 or 42 of the UN Charter 
do not expressly provide for such powers.33 

Another possible legal explanation is to consider the mandate part of 
the customary powers of the organs of the United Nations, i.e. in this 
case of the Security Council.34 With regard to Kosovo, the acceptance 
by the international community of such practice is, for example, ex-
pressed in two General Assembly Resolutions.35 

Although it is not necessary to rely on customary or implied powers 
given that the lists of measures in Articles 41 and 42 of the Charter are 
non-exhaustive, any of these legal explanations leads to the same result, 
namely that the Security Council can mandate such administrations. All 
mentioned possibilities provide the legal basis for the pursuit of the en-
tire objectives and duties outlined by Resolution 1244, since all of these 
objectives are fundamental to building a sustainable peace. Insofar as 
governmental functions, including judicial and legislative functions, are 
necessarily connected to these objectives, the Security Council’s man-
date is not limited to administrative tasks. It potentially extends to all 
necessary governmental functions,36 albeit within the limits of necessity, 
the Resolution itself and other legal parameters.37 

b. Objectives and General Format of the Mission 

aa. KFOR 

KFOR must generally support UNMIK but nevertheless retains an in-
dependent position vis-à-vis UNMIK, as it is authorised separately and 
                                                           
33 Ruffert, see note 27, 621; L. von Carlowitz, “UNMIK Lawmaking between 

Effective Peace Support and Internal Self-determination”, AVR 41 (2003), 
336 et seq. (342 and 343) (arguing that implied powers justify the power of 
the Security Council to vest regulatory power in UNMIK). 

34 E. de Wet, “The Direct Administration of Territories by the United Na-
tions and its Member States in the Post Cold war Era: Legal Bases and Im-
plications for National Law”, Max Planck UNYB 8 (2004), 291 et seq. 
(312-318). 

35 A/RES/53/241 of 28 July 1999 and A/RES/54/245 of 23 December 1999.  
36 Frowein/ Krisch, see note 26, MN 20; Matheson, see note 30, 84; von Car-

lowitz, see note 33, 342. 
37 See for the question whether the complete governmental control of UN-

MIK was legitimate in light of Resolution 1244, further below in this Part 
at b. cc. For the legality of the implementation practice see in particular 
Part V., below. 
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has its own area of responsibility.38 This is clarified in Resolution 1244 
which stipulates that KFOR should be “coordinating closely with the 
work of the international civil presence”39 in “a mutually supportive 
manner”.40 

This parallel non-hierarchical structure between the peacekeeping or 
peace-enforcement component and the international administration dif-
ferentiates this mission from UNTAET – the United Nations Transi-
tional Administration in East Timor. UNTAET had the power “to take 
all necessary measures to fulfil its mandate”.41 For these purposes, it 
was endowed with a military component which replaced the multina-
tional force INTERFET and which was integrated into the structures of 
UNTAET under a unified command.42 

KFOR’s tasks are, on the one hand, those of classic peacekeeping 
troops. They include deterring new hostilities, ensuring that refugees 
can return safely and that humanitarian aid can be delivered as well as 
de-mining and border monitoring.43 On the other hand, KFOR has a 
mandate for peace-enforcement with respect to enforcing the cease-fire 
and the demilitarisation of the UÇK.44 Of importance especially in the 
immediate post-conflict situation was the establishment of a secure en-
vironment not only for refugees to be able to return but also for UN-
MIK and humanitarian organisations to be able to start their work.45 

A phased approach was applied with respect to public safety. KFOR 
took over policing until UNMIK had built up its own and local po-
lice.46 Such an initial complete substitution of local police authority had 
rarely been done before.47 In addition, KFOR remains responsible for 
the safety and protection of UNMIK and other international organisa-

                                                           
38 Compare S/RES/1244 (1999) of 10 June 1999, paras 5, 7 and 9. 
39 Ibid., para. 9 (f). 
40 Ibid., para. 6. 
41 S/RES/1272 (1999) of 25 October 1999, para 4. 
42 Ibid., paras 3 (c) and 9. See in this respect the contribution of M. Benzing, 

in this Volume. 
43 S/RES/1244 (1999) of 10 June 1999, para. 9 (a), (c), (e), (g). 
44 Ibid., para. 9 (a), (b). 
45 Ibid., para. 9 (c). 
46 Ibid., para. 9 (d). 
47 See M. Guillaume, “Le cadre juridique de l’action de la KFOR au Kosovo”, 

in: C. Tomuschat (ed.), Kosovo and the International Community, 2002, 
243 et seq. (259). 
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tions even in the long run.48 Furthermore, KFOR is demanded to fully 
cooperate with the International Criminal Tribunal for the Former 
Yugoslavia (ICTY). This duty to cooperate applies equally to all other 
persons participating in the UN mission in Kosovo.49 

bb. UNMIK 

While KFOR’s responsibilities resemble those of traditional UN-
authorised troops with a strong mandate, UNMIK’s tasks are of an un-
precedented scope.50 In order to deal with the multitude of objectives 
and to coordinate the different organisations, UNMIK comprises four 
different pillars, each corresponding to a different task area as required 
by Resolution 1244. Each pillar is placed under the authority and su-
pervision of the Special Representative of the Secretary-General (SRSG) 
and is headed by a Deputy SRSG. 

The coordination and provision of humanitarian assistance51 (former 
Pillar I) was provided by the Office of the High Commissioner for 
Refugees (UNHCR) until the emergency stage was over and the en-
gagement was phased out at the end of June 2000. The civil administra-
tion52 (Pillar II) and the police and justice administration53 (new Pillar I 
since 2001) are run directly by the UN. The objective of democratisa-
tion and institution building (Pillar III) is being pursued under the lead-
ership of the Organisation for Security and Co-operation in Europe 
(OSCE). Finally, the task of reconstructing the economy and infrastruc-
ture54 (Pillar IV) is managed by the European Union. 

Further overall objectives are the promotion and protection of hu-
man rights55 and the return of refugees and displaced persons to their 
homes.56 

The main long-term political objective for UNMIK is to promote 
the establishment “of substantial autonomy and self-government in 

                                                           
48 S/RES/1244 (1999) of 10 June 1999, para. 9 (h) and (f). 
49 See ibid., para. 13. 
50 Matheson, see note 30, 79; Yannis, see note 30, 67.  
51 S/RES/1244 (1999) of 10 June 1999, para. 11 (h). 
52 Ibid., para. 11 (b). 
53 Ibid., para. 11 (i). 
54 Ibid., para. 11 (g). 
55 Ibid., para. 11 (j). 
56 Ibid., para. 11 (k). 



Max Planck UNYB 9 (2005) 238 

Kosovo”.57 The “development of provisional institutions for demo-
cratic and autonomous self-government” and the holding of elections is 
to be accompanied by a transfer of administrative responsibilities “as 
these institutions are established”, while UNMIK is “overseeing” their 
consolidation.58 Such a wording can be interpreted to mean a gradual 
transfer of authority which depends on UNMIK’s discretion. After 
having facilitated a political process to determine Kosovo’s future 
status, UNMIK has the responsibility to oversee the final transfer of 
authority to the institutions established under a final settlement.59 

cc. Complete Governmental Powers for UNMIK 

In Regulation60 1999/1 of 25 July 1999, the SRSG outlines that the au-
thority vested in UNMIK by means of Resolution 1244 comprises all 
legislative and executive power, as well as the authority to administer 
the judiciary.61 According to the Regulation, not only can the SRSG is-
sue directly applicable law and in fact decide what the law in Kosovo 
should be, but he can also appoint or remove any person within the 
civil administration and the judiciary.62 The scope of such an authority 
is all-encompassing, as it gives the SRSG complete control over the leg-
islature, the executive and the judiciary of Kosovo. 

The assumption of far-reaching responsibilities reaches unprece-
dented levels in Kosovo, but is not entirely new. Many similarities exist 
with the United Nations Transitional Authority in Cambodia (UN-
TAC) which was established by Security Council Resolution 745 in 
1992.63 The scope of responsibilities as outlined in the Agreements on a 
Comprehensive Political Settlement of the Cambodia Conflict, signed 
in Paris on 23 October 1991, encompassed inter alia administration, law 
and order, security, reconstruction, humanitarian aid, human rights 

                                                           
57 Ibid., para. 11 (a). 
58 Ibid., para. 11 (c) and (d). 
59 Ibid., para. 11 (f). 
60 Regulations are the legislative acts of UNMIK which take precedence over 

all other law in force, see for the legal hierarchy in detail further below, in 
this part. 

61 UNMIK/REG/1999/1 of 25 July 1999, section 1 para. 1; all UNMIK 
Regulations are available at: www.unmikonline.org/regulations (last visited 
1 June 2005). 

62 Ibid., section 1 para. 2. 
63 S/RES/745 (1992) of 28 February 1992. 
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promotion and the organisation of free elections. It was envisaged that 
UNTAC, according to the legal framework, would take over crucial 
administrative tasks for each of the different areas as well as judicial and 
legislative functions.64 Although comparable in original concept and 
approach as well as in the enormous scope of the mission, UNTAC’s 
role was in practice more akin to one of supervision and monitoring.65 
Therefore, while the initial approach to territorial administration 
showed many parallels with Kosovo, the actual implementation devi-
ated considerably. 

Similarities also exist between the role of the UN in Kosovo and in 
Bosnia-Herzegovina, but in this case the resemblance lies less in the 
original framework as in Cambodia, but in the actual implementation. 
Contrary to Kosovo and Cambodia, the approach initially taken by the 
international community in Bosnia-Herzegovina, as determined by the 
Dayton Agreements, did not provide for a similar displacement of the 
sovereign government of the state.66 Here, the practical circumstances 
required a change of strategy, resulting in a strong role for the High 
Representative in Bosnia-Herzegovina comparable to a considerable ex-
tent to that of the SRSG in Kosovo. The High Representative was 
forced to extend its initial, merely supervisory role, by increasingly in-
terfering with legislative and executive action in order to overcome the 
paralysis of the national institutions.67 It seems likely that the approach 
of UNMIK in Kosovo was influenced by the experiences in Bosnia-
Herzegovina, because contrary to Bosnia-Herzegovina, a strong role 
with far-reaching powers was envisaged from the very beginning of the 
mission. 

Kosovo in turn has served as a model for UNTAET, which was 
equally vested with far-reaching responsibilities and corresponding full 
governmental powers very similar to those of UNMIK in Kosovo.68 

The wide scope of powers claimed by the SRSG is reflected in the 
hierarchy of the legal norms. UNMIK Regulations as the primary legal 
instruments of the SRSG take precedence over the second source of law, 
which is the law that was in force in Kosovo before the withdrawal of 
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autonomy on 22 of March 1989. Although originally intended to stay in 
force, the Yugoslavian law in force in Kosovo between 1989 and 1999 
was, after a short initial period, declared invalid except for cases in 
which the issue was not covered by the mentioned sources of law and 
provided that the Yugoslavian law was not found to be discrimina-
tory.69 International law is not explicitly mentioned as a source of law, 
but all major human rights treaties are to be observed by any person 
holding public office in Kosovo.70 This must be understood as the 
foundation for their applicability to all decision-making, including 
those of the judiciary. 

The legal hierarchy thereby established in Kosovo is remarkable for 
at least two aspects. First, the direct applicability of the Regulations of 
the International Administration which supersede any municipal law 
effectively opens the legal system of the administered territory to the 
decisions of a United Nations representative and thus to “United Na-
tions law”.71 A similar approach was chosen and seemingly widely ac-
cepted by Member States in East Timor.72 It was also applied in Iraq, 
where the Coalition Provisional Authority (CPA) issued Regulations 
that were to supersede any law in force in Iraq, i.e. the law that was in 
force in Iraq as of 16 April 2003, in case of conflict.73 This demonstrates 
a development in international territorial administration towards the 
possibility of directly inserting international law into the legal order of 
the territory through international actors.74 

Second, it is interesting to note that the initial approach of the 
SRSG, namely the continuous application of the law of Kosovo before 
1999, was altered as a result of protests from Albanian jurists, in par-
ticular the Joint Advisory Council on Legislative Matters.75 Only the 
law in force before the abolishment of autonomy in 1989 was consid-
ered to be sufficiently non-discriminatory towards Albanians and thus 
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suitable for the new situation.76 The development can be taken as an ex-
ample of the delicacy of the “rule of continuity”, i.e. the continuous ap-
plication of the law that was in force under the previous government or 
regime. However, the exceptions made in Kosovo seem to be a unique 
deviation from such a rule, especially when one takes into account the 
continuous application of most Indonesian laws – albeit with important 
exceptions – under UNTAET77 and of Iraqi law under the CPA and 
later on.78 

The question must be asked, however, whether the concentration of 
power, which led to a complete de facto governmental control by UN-
MIK, is legitimate in light of the mandate of Resolution 1244. Unlike 
Resolution 1272 regarding UNTAET, Resolution 1244 does not explic-
itly vest legislative and executive powers and the administration of the 
judiciary in UNMIK. It rather enumerates objectives and functions at 
the same time as it stresses the sovereignty and territorial integrity of 
the FRY.79 One could therefore argue that complete legislative powers, 
including the right to abrogate the Yugoslavian law in force,80 goes be-
yond the authorisation under Resolution 1244 which could be seen as 
merely outlining administrative tasks. Accordingly, the FRY has argued 
that in the initial stages of the mission, the SRSG had “usurped more 
power than he was given under Security Council resolution 1244 
(1999)”.81 

However, for the fulfilment of the objectives with which UNMIK is 
mandated by the Security Council, it requires full legislative powers 
and at least initially control over the judiciary.82 Promoting human 
rights as well as completely rebuilding and democratising a society 
which had up to that point been dominated by a discriminatory and 
suppressive legal system requires extensive legal reform.83 For similar 
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reasons, the justice system and the executive had to be completely re-
started and changed. In other words, the objectives could not be pur-
sued in practice without possessing full governmental powers.84 This 
argument at the same time expresses the functional limitations that 
UNMIK has to obey in the exercise of its broad powers. The exercise of 
governmental powers is further limited by other sources of interna-
tional law as well as the sovereignty and territorial integrity of Serbia 
and Montenegro, which must be respected by UNMIK as long as the 
final status has not been determined.85 UNMIK Regulations that di-
rectly touch upon issues of sovereignty such as the collection of cus-
toms86 or currency matters87 are problematic in this respect.88 

2. Legal Status of Kosovo under UNMIK 

As already mentioned, Resolution 1244 reaffirms the “commitment of 
all Member States to the sovereignty and territorial integrity of the 
FRY”.89 It specifically states that the interim administration for Kosovo 
aims to establish “substantial autonomy within the Federal Republic of 
Yugoslavia”.90 This contrasts with the wide scope of UNMIK’s respon-
sibilities, which require not only executive, but also legislative and judi-
cial powers.91 Resolution 1244 therefore has the effect of creating a 
“hybrid situation” by separating de jure sovereignty from the de facto 
exercise of public power.92 

Even though such a division is not free from controversy with re-
gard to its legitimacy, Resolution 1244 provides a mandate for the func-
tionally necessary governmental powers, as long as the sovereignty of 
Serbia and Montenegro remains largely intact, i.e. as long as core issues 
of sovereignty are not regulated by UNMIK and as long as the future 
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status is not predetermined. Within these limitations, the separation of 
sovereignty and exercise of public power is justifiable in light of the 
mandate. 

Nevertheless, the “hybrid situation” resulting from the broad scope 
of objectives is unique and extraordinary, and can hardly be grasped 
with common terminology or comparisons. It must be differentiated 
from any previous constellation, but also distinguishes Kosovo from 
later missions. For example, it differs from the status of Cambodia and 
Bosnia-Herzegovina, which both remained sovereign states despite the 
fact that important powers were in both cases delegated to the United 
Nations Transitional Authority in Cambodia (UNTAC) and the Office 
of the High Representative (OHR), leading to direct UN supervision 
and control in many areas.93 The approach also stands in contrast to the 
case of UN involvement in East Timor. While the role and scope of 
governmental powers of UNTAET was equally wide and concentrated, 
the territory was completely internationalised and independent from 
Indonesia.94 

Unlike in the case of East Timor under UNTAET, one cannot speak 
of Kosovo as of an internationalised territory, as the term suggests that 
there is no sovereign except for the international community acting 
through an international organisation.95 Additionally, this term does 
not provide any further clarifications with regard to legal implica-
tions.96 

In search of an accurate terminology, the protective function of the 
international community on which Kosovo entirely depends suggests a 
classification as a “modern protectorate”.97 But the colonial connota-
tions of such a terminology should caution its usage. 

The only terminology that seems to accurately describe the situation 
while at the same time providing for some conceptual guidance is that 
of a trusteeship. Although Articles 77, 78 of the UN Charter cannot 
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apply directly, there exist strong arguments for an analogy to principles 
of the trusteeship system of Chapter XII of the UN Charter.98 Consid-
ering the fiduciary and interim character of the administration and the 
fact that the administration in Kosovo acts in place and in the interest of 
a future beneficiary without having ownership rights, UNMIK could 
be seen as sort of a trusteeship administration.99 This confirms that the 
trusteeship concept has been implicitly resurrected at least to a certain 
extent by international territorial administrations acting under Chapter 
VII.100 In such cases, the principles of the trusteeship system should 
then equally apply.101 Although one should refrain from equating for-
mer colonies and situations like Kosovo, the trusteeship concept can at 
least give guidance to extensive and direct international administration 
as for example in Kosovo,102 especially insofar that Security Council 
Resolutions lack specificity. 

3. Self-Determination for Kosovo? 

The existence and content of a right to self-determination for the Kos-
ovo Albanians is a question the answer to which has far-reaching con-
sequences not only for the current UN administration, but also for the 
decision over the future status of Kosovo. In addition, it is of interest 
for international law in general. 

a. The Kosovo Albanians and the Right to Self-Determination 

The principle of self-determination as stipulated in Articles 1 (2) and 55 
of the UN Charter is part of modern international law103 and has 
evolved into a legal right.104 
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The holder of the right can, at least theoretically, also be a minority 
living within a state,105 as long as it is a group of people living in a de-
limited territory which possesses and is closely connected by a distinct 
history, religion, language, or other cultural attributes, and which is 
striving to preserve these characteristics.106 When applying such criteria 
to Kosovo, it must be recognised that the overwhelming majority of the 
people living within the specific territory of Kosovo are Albanians who 
not only share a common history, culture, language and religion which 
differentiates them from the Serb majority of Serbia and Montenegro, 
but that they have been desiring to preserve their unique identity, espe-
cially since the second half of the 19th century.107 They therefore fulfil 
the objective and subjective criteria for being considered a “people” in 
international law.108 This is partly confirmed by UNMIK’s practice in 
Kosovo because the Constitutional Framework for Self-Government in 
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Chapter 1 stipulates that “Kosovo is an entity … which, with its people, 
has unique historical, legal, cultural and linguistic attributes”.109 

The more controversial and difficult question is the scope of appli-
cation of such a right, i.e. its substantive content ratione materiae. The 
Friendly Relations Declaration, for example, is foremost describing 
what could be called a notion of internal self-determination, namely the 
right of the people living within a state to “freely determine, without 
external interference, their political status and freely pursue their eco-
nomic, social and cultural development” without impairing “the territo-
rial integrity or political unity of sovereign and independent states”.110 
Under normal circumstances, the content of the right to self-
determination for ethnic minorities representing a people excludes se-
cession, but is confined to the right to preserve their specific character-
istics vis-à-vis the majority and politically participate within the 
framework of the existing state.111 Autonomy and self-government can 
be means to ensure such internal self-determination, although these 
concepts might also be based on instruments relating to minority 
rights.112 As a minority representing a people within Serbia and Monte-
negro, the Kosovo Albanians are entitled to minority rights which de-
rive from this internal aspect of self-determination. 

Defining self-determination as an internal notion reflects the reluc-
tance of states to grant distinct ethnic groups living in a certain territory 
within sovereign states a right to external self-determination, for fear 
that this could encourage secessionist aspirations and run contrary to 
the principle of territorial integrity of sovereign states. Indeed, in the 
interest of such a fundamental principle which should not be put in 
jeopardy as it provides the basis for much of the stability and function-
ality of international relations, the internal solution is preferred and in-
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deed preferable.113 An external right to self-determination should there-
fore only be acknowledged under very strict conditions. Whether the 
right to self-determination contains a right of ethnic minorities to se-
cede is therefore highly disputed and even if acknowledged at all, the 
conditions for such an external right remain controversial.114 

However, the Friendly Relations Declaration and other Declarations 
indicate that the respect for territorial integrity should be seen as being 
dependent on whether the state is respecting the right to self-
determination and whether its government represents the whole popu-
lation without discrimination or distinction.115 In other words, respect 
for territorial integrity is linked to the conduct of the state in question. 
In exceptional cases, namely when a people which is part of a state be-
comes the subject of systematic and grave human rights violations, se-
cession should be possible.116 Although strict conditions must be ap-
plied to such a right to secession, it is justified as a form of “self-
defense”117 or “ultimate defense”.118 To be sure, it should not be argued 
for a general right to secession for minority groups within states. A 
general right is neither recognized by state practice nor desirable as it 
would be “highly destabilizing at the present stage”.119 However, a 
right for peoples within states to secede under the outlined exceptional 
circumstances can help to promote the respect of states for the internal 
rights of minorities because misconduct could be sanctioned by the 
then rightful secession.120 In this sense, the right to secession could even 
be helpful to preserve the integrity of states as it could function as a 
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motivator to grant autonomy and stop discrimination before it is too 
late.121 Despite these arguments, state practice in this regard is almost 
entirely lacking, a fact that demonstrates the political sensitivity of the 
issue.122 

The complete abolition of the status of autonomy which Kosovo en-
joyed under the Constitution of the Socialist FRY of 1974 in 1989 and 
the continuous massive violations of fundamental human rights and 
brutal oppression of the Albanian ethnicity over the following ten years 
fulfil even the strictest conditions one might demand to overcome the 
threshold for an internal right to self-determination to become external, 
i.e. to include the right to secession.123 Particularly significant in this re-
gard are the attempts of the Serbian government to drive out the Alba-
nian population in 1998-1999.124 Therefore, there is a strong argument 
that the Kosovo Albanians had a right to external self-determination in 
1999 before the intervention of NATO and the establishment of UN-
MIK.125 

b. Self-Determination and Resolution 1244 

In contrast to the above considerations, all Security Council Resolu-
tions dealing with the Kosovo crisis reaffirm the commitment of all 
Member States to the sovereignty and territorial integrity of the FRY.126 
Resolution 1244 stresses that a solution to the crisis should take the 
principles of sovereignty and territorial integrity of the FRY into con-
sideration.127 It avoids mentioning the right to self-determination. The 
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only indicator in favour of a right to self-determination could be the 
reference in Resolution 1244 to the “people of Kosovo”.128 However, 
neither is such terminology consistently used – other parts refer to the 
“Kosovo population”129 or “inhabitants of Kosovo”130 – nor does it call 
them “a people”. From this, it is safe to conclude that a right to seces-
sion or an external right of self-determination for the Kosovo Albanians 
is not recognised in Resolution 1244.131 

At the same time, Resolution 1244 seems to propagate an internal 
solution when it mandates UNMIK to establish “substantial autonomy 
and meaningful self-administration”132 and “self-government”133 in 
Kosovo. The interpretation of such terms in the light of self-
determination is not self-evident. The emphasis on autonomy could 
simply reflect a tendency in international law to address minority con-
cerns through the recognition of autonomy.134 Accordingly, the Secu-
rity Council’s support for substantial autonomy for Kosovo in the ab-
sence of any reference to self-determination could be understood as tes-
timony for the growing international support for minority protection 
but not necessarily for the right of self-determination.135 However, all 
three concepts, i.e. autonomy, self-administration and self-government 
are at the same time describing a framework which allows the people of 
Kosovo a certain legally protected autonomous sphere in which it has 
the decision-making power to pursue its own development and pre-
serve its characteristics. Despite the absence of a clear reference to self-
determination, all of these concepts can thus be understood as expres-
sions of the acceptance that the Kosovo Albanians have an internal right 
to self-determination.136 Such a conclusion is supportive of the qualifi-
cation of the Kosovo Albanians as a people who are generally bearers of 
the right to self-determination. 

                                                           
128 Ibid., para. 10. 
129 Ibid., preamble. 
130 Ibid., para. 10. 
131 Von Carlowitz, see note 33, 365. 
132 S/RES/1244 (1999) of 10 June 1999, preamble. 
133 Ibid., preamble and para. 11 (a). 
134 Quane, see note 108, 227. 
135 Bothe/ Marauhn, see note 26, 156. 
136 C. Stahn, “Constitution Without a State: Kosovo Under the United Na-

tions Constitutional Framework for Self-Government”, LJIL 14 (2001), 
531 et seq. (541); Tomuschat, see note 125, 345; von Carlowitz, see note 33, 
366. 



Max Planck UNYB 9 (2005) 250 

What is more important, however, is that Resolution 1244 does not 
recognise an external right to self-determination even despite large-scale 
discriminations and human rights violations. This reflects previous state 
practice in its reluctance to recognise such a right for ethnic groups 
within states.137 The approach displays the sensitivity of the issue espe-
cially for some of the permanent members of the Security Council 
which fear for their own national unity, but also corresponds to the ob-
jectives of the Security Council acting under Chapter VII, namely to act 
with a view to establish peace and security, but not to decide on issues 
of self-determination and territoriality. Secession is avoided as long as 
other options to achieve these aims exist. The experience with Kosovo 
indicates that such other options include the complete take-over of the 
governmental powers of the country by the international community 
and the de facto suspension of sovereignty at least for an interim period. 

At the same time, Resolution 1244 reiterates that autonomy, self-
government and self-administration are to be promoted “pending a fi-
nal settlement”138 and that provisional institutions are established 
“pending a political settlement”.139 It must be deduced from this word-
ing that Resolution 1244 does not make any final and binding determi-
nations on the future status of Kosovo.140 It does not rule out the pos-
sibility of future independence for the Kosovo Albanians, which would 
amount to recognition of their external right to self-determination. The 
core issue of the conflict, namely the question of independence or 
autonomy for Kosovo, has therefore not been permanently solved.141 
Although politically understandable, the resulting uncertainty over the 
future has been, as will be seen in the following, a considerable burden 
for Kosovo and for UNMIK. It has been detrimental to stability and 
has made it considerably harder for UNMIK to implement its policies 
while maintaining the support of the population.142 
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c. Self-Determination and Future Status  

The status of uncertainty which frustrates Kosovo Albanians, Serbs, ef-
forts of UNMIK and potential investors alike must be resolved as soon 
as possible if Kosovo is to move ahead and be saved from the danger of 
plunging back into turmoil.143 As preparations for future status talks 
are expected to begin in the second half of 2005, the question must be 
raised what legal parameters must be added to the highly political dis-
cussions about such status. In particular, it is essential to discuss and 
outline the role of the right of self-determination. 

As could be seen from the considerations above, the massive human 
rights violations and the systematic denial of rights before 1999 satisfied 
the criteria that justify the exercise of an external right to self-
determination. However, the response of the international community 
helped to end these violations and guaranteed the protection of the 
people of Kosovo by means of a territorial administration. The mandate 
of Resolution 1244 for the interim period can be understood as a con-
firmation of an internal but not an external right to self-determination. 
In addition, the political situation in Serbia and Montenegro has 
changed to a democratic government. In light of these new circum-
stances, which differ considerably from the situation before the inter-
vention, one could argue that internal self-determination must again 
take precedence over a right to external self-determination that might 
have existed in 1999.144 

There are good reasons to make such an argument. With respect to 
the importance of the principles of territorial integrity and sovereignty, 
it was previously seen that external self-determination for minority 
groups should only apply in exceptional cases as a form of self-defence. 
Therefore, now that the human rights violations have ceased and that 
democracy has reached Belgrade, the need for such a drastic measure 
seems to have vanished. But can such a change of circumstances justify 
that a right that has come into existence at one point in the past has 
ceased to exist? Even if a change in circumstances was accepted as a fact 
which could entail such consequences, it is important to note that the 
international intervention has only stopped the human rights violations, 
but otherwise created a de facto separation of Serbia and Montenegro 
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and Kosovo. It has not led to a situation which could be regarded as a 
functioning autonomy within Serbia and Montenegro. Therefore, no 
circumstances have arisen which could be considered as proof that the 
right to self-determination will be secured in the future. Of course, the 
regime change in Serbia and Montenegro encourages hopes in that di-
rection, but this is not sufficient, especially as it would be difficult to 
explain how an internal change of government could lead to a re-
evaluation of the international rights of the Kosovo Albanians. 

At a minimum, it is hard to perceive how a people should be re-
quired under international law to be part of and pay allegiance to a state 
that has considered them an enemy and has attempted to rid itself of 
this part of the population.145 A future settlement must therefore at 
least pay tribute to the right to self-determination by respecting the will 
of the people of Kosovo. There can be no imposed solution without 
some sort of democratic participation of the people of Kosovo, be it 
through a referendum or elections.146 Any imposed solution could nei-
ther be understood as being in line with the right to self-determination 
nor would it promise to be a politically feasible solution in the long 
run.147 Given the clear wish for independence and distrust of Belgrade 
among Kosovo Albanians, which represent over 90 per cent of Kos-
ovo’s population, independence seems to be the most likely outcome.148 

Of course, one must not neglect other legally relevant principles or 
purposes of the international legal order expressed in the UN Charter. 
Regarding the maintenance of peace and security, some considerations 
seem to strongly favour an internal solution. One fear is that independ-
ence for Kosovo could encourage renewed violence in the whole region, 
in particular Montenegro and Macedonia, and encourage nationalist 
Albanian demands for a Greater Albanian state, thereby endangering 
the territorial integrity of the neighbours.149 Besides, Kosovo’s inde-
pendence could set a potentially dangerous precedent in international 
law in general. However, while it is important to take the potential dan-
gers to peace and security into account, it must be kept in mind that the 
integration of Kosovo into Serbia and the FRY against the will of the 
people has in the past not been able to secure peace and security in the 
region. A reintegration into Serbia and Montenegro or a partition could 
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equally have unintended consequences such as further disillusionment 
of the Albanian population and entail renewed radicalisation within 
Kosovo. 

To a certain extent, the potential negative political effects of the ex-
ercise of the right to self-determination, for example a domino-effect 
within the region leading to the creation of a “Greater Kosovo”, could 
be mitigated by conditions linked to independence. One of them could 
be the respect and the integrity of established frontiers. An interna-
tional legal rule in support of such a condition derives from the uti pos-
sidetis juris principle, according to which established frontiers must be 
respected and not be subject to changes at the time of independence.150 
Although Kosovo is not a case of decolonisation and was not a former 
state of the FRY, there is no reason why uti possidetis should not apply 
to Kosovo, since it is recognised to be “a general principle, which is 
logically connected with the phenomenon of the obtaining of inde-
pendence, wherever it occurs”.151 Intended to provide for stability and 
the maintenance of the territorial status quo, the principle must be taken 
into account “in the interpretation of the principle of self-determination 
of peoples”.152 Applied to Kosovo, this means that the territorial status 
quo of the region must not be reconsidered and challenged by any of 
the parties involved in the case of independence, except by agreement of 
all concerned states.153 

Fervent opposition to independence derives from the fear that inde-
pendence would be tantamount to eventual expulsion and continued 
discrimination of the minority groups.154 To address these fears, a po-
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tential solution could, again, be seen in conditional independence.155 
The exercise of (internal or external) self-determination encompasses 
the task to secure public order and human rights. If such protection 
cannot be provided or guaranteed, the Kosovo Albanians could risk 
forfeiting their right to self-determination.156 Therefore, a condition 
that could be demanded from Kosovo Albanians in an agreement of 
“conditional independence” is the protection and respect of minorities, 
including the Serb community within Kosovo. 

In sum, the legal analysis as well as political factors suggest that 
Kosovo could indeed become the first practical case to confirm as part 
of the law on self-determination a right to secession in extreme in-
stances of grave and systematic human rights violations. This practice 
would reflect what had been described in the Friendly Relations Decla-
ration and the decision of the Supreme Court of Canada, namely that 
self-determination is to be pursued internally within the larger state 
unless the extremely discriminatory conduct of that state excludes such 
a possibility. In this sense, the case could confirm a law on self-
determination that includes a defence and deterrence mechanism with 
the potential to help ensure human rights protection and the internal 
exercise of self-determination in the future. 

IV. Implementing Resolution 1244: Six Years of  
  UNMIK Practice in Overview 

As seen above, the mandate of the international community for UN-
MIK demands nothing less than to completely rebuild Kosovo and to 
establish a new political system. Analysing the implementation practice 
of such an enormous variety of tasks that range from the provision of 
electricity to settling property issues157 is far beyond the scope of this 
article. Still, some important aspects should receive attention. 

The choice of these aspects should not divert attention from the fact 
that in many respects, UNMIK has worked very effectively and suc-
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cessfully. However, for the sake of learning lessons from Kosovo for 
other missions, the following will concentrate on some of the key ob-
jectives of UNMIK that are at the same time vital for success and con-
tinue to pose problems for the administration. 

1. Building of Institutions for Self-Government and Transfer 
 of Authority 

UNMIK’s mandate is, inter alia, to organize and oversee the develop-
ment of provisional institutions for democratic and autonomous self-
government, and to transfer its administrative responsibilities as these 
institutions are established. While overseeing and supporting the provi-
sional institutions for self-government, it shall progressively transfer 
authority to them and oversee the final transfer of authority from the 
provisional institutions to the institutions to be established in confor-
mity with the final settlement.158 Resolution 1244 does not provide for 
a specific timetable, nor has UNMIK ever set one. After five years, it 
still has not transferred all administrative authority to the newly built 
institutions and has not started the political process towards a final set-
tlement. 

UNMIK’s political governance in pursuit of this objective during 
the last five years can be roughly divided into three phases. In a first 
phase, lasting from July 1999 to January 2000, executive and legislative 
powers were entirely taken over by UNMIK and the SRSG; it consti-
tuted during this time a fully-fledged direct administration without 
meaningful local participation.159 In a second phase lasting from Janu-
ary 2000 to May 2001, UNMIK allowed local representatives to have 
limited participatory rights in administrative matters. The third phase 
which has lasted from the first general elections to the Kosovo Assem-
bly in November 2001 until today is defined by the “Constitutional 
Framework for provisional self-government in Kosovo”, promulgated 
by the SRSG in May 2001.160 
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a. Phase 1 (July 1999 – January 2000): No Meaningful Participation 

During this phase, UNMIK carried out its governmental powers on its 
own, only allowing for some consultative and advisory participation. 

An initial but tentative step towards local participation was the crea-
tion of the Kosovo Transitional Council (KTC) in July 1999. It in-
cluded twelve representatives of political parties and ethnic groups and 
could make recommendations regarding UNMIK’s decision-making 
process. Similarly, the Joint Advisory Council, established due to pres-
sure from local judges and prosecutors, had the consultative task to re-
view and comment on draft legislation and propose new legislation. It 
was composed of 20 national and international legal experts.161 

An advisory and consultative role in the administration of the judi-
ciary was also given to a local Advisory Judicial Commission.162 The 
Commission advised the SRSG on the appointment of judges and was 
consulted in cases of removal of national judges and prosecutors. How-
ever, full authority for the appointment and removal of judges remained 
with the SRSG who had wide discretion in this regard.163 

b. Phase 2 (January 2000 – November 2001): Local Participation in 
 Administrative Decision-Making 

The sharing of provisional administrative management between UN-
MIK and local community representatives under the Joint Interim Ad-
ministrative Structure (JIAS)164 was intended to dissolve the “shadow 
government” which was emerging in form of a “Provisional Govern-
ment of Kosovo” and a “Presidency of the Republic” as well as nascent 
local administrative structures.165 

Under the JIAS, UNMIK enlarged the KTC to better reflect the 
pluralistic composition of Kosovo.166 It also created an Interim Admin-
istrative Council (IAC) which functioned as an advisory cabinet to the 
SRSG and which was composed of eight members, four of whom were 
the Deputy SRSGs and four of whom were from Kosovo, including 
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three Kosovo-Albanians and one Serb.167 The IAC could make recom-
mendations to the SRSG for amendments to the law and for new regu-
lations.168 In case of disagreement with these, the KTC could make dif-
ferent recommendations to the SRSG who then decided.169 However, 
the SRSG, in the end, decided alone; he only had to explain his reasons 
in writing should he decide contrary to a three-quarters majority of the 
IAC.170 The procedures gave both Councils only a very limited role, 
but were useful as a testing ground for democratic procedures and gave 
the local population further possibilities to voice their opinions. 

The novelty which gave its name to the JIAS was the integration of 
SRSG-appointed Kosovars serving as co-heads alongside an UNMIK 
official in leading the 20 newly established Administrative Depart-
ments.171 These departments, which covered all areas of the administra-
tion,172 implemented policy guidelines of the IAC and could make pol-
icy recommendations to their respective Deputy SRSG.173 

The local administration was, from January 2000 onwards, per-
formed by Municipal Administrative Boards headed by an UNMIK 
Municipal Administrator. He appointed the members, thereby trying 
“to the extent possible” to include Kosovo members. The Municipal 
Administrator also supervised the institutions of self-government 
which were established on the municipal level.174 Municipal Assemblies 
were directly elected in October 2000, and again in 2002 and 2004. They 
are authorised to manage a considerable amount of their own local af-
fairs, such as urban planning and building, public services, education, 
health care and environmental issues.175 This includes the power to 
promulgate local municipal regulations.176 

The transfer of authority to the Municipal Assemblies was the first 
real step of UNMIK in establishing provisional institutions of self-
government and in transferring power. However, the SRSG retained the 
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final decision-making power in all areas. He can “set aside” decisions 
taken by the municipality if they are contravening the applicable law or 
if they are not taking sufficient account of the interests and rights of 
minorities.177 This already indicates what is later confirmed under the 
Constitutional Framework, namely that the protection of minority 
rights is a problematic issue which gives rise to the retention of power 
of the SRSG. 

c. Phase 3 (November 2001 – today): Kosovo-Wide Provisional 
 Institutions of Self-Government 

A major milestone in the five years of UNMIK practice were the first 
Kosovo-wide elections on 17 November 2001 of the Kosovo Assembly. 
The Kosovo Assembly is the main organ of the “provisional institu-
tions of self-government” (PISG) established under the Constitutional 
Framework for Provisional Self-Government in Kosovo178 with a view 
to gradually transfer power from UNMIK and thereby establish 
autonomous institutions. 

The 120-seat Assembly is the legislative body for Kosovo within the 
areas of responsibilities transferred progressively by UNMIK. Such 
powers include all fields of governmental affairs, ranging from eco-
nomic and financial policy to transport and judicial affairs.179 The devo-
lution of these powers to the Assembly was completed in December 
2003 when the responsibilities within the fields of environment, media, 
culture and agriculture were transferred.180 

The SRSG continues to retain a number of important powers which 
are discharged by UNMIK directorates. These include, inter alia, the 
ultimate authority on the budget and on the appointment of judges as 
well as responsibility over the Kosovo Protection Corps (former 
UÇK), monetary policy, customs, international relations, property ad-
ministration and the coordination with KFOR.181 Some of these re-
served powers are attributes of sovereignty, some are not. In addition, 
and very importantly, the ultimate authority rests with the SRSG who 
oversees and can take “appropriate measures”, including dissolving the 
Assembly or not signing its laws, if actions of the provisional institu-
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tions run counter to the provisions of Resolution 1244.182 The different 
SRSGs have made use of this ultimate authority in numerous cases,183 
although the practice was rather cautious when compared to the High 
Representative in Bosnia-Herzegovina. For instance, the SRSG denied 
the Kosovo Assembly the right to more decision-making power 
through amendment of the Constitutional Framework in July 2004.184 
The example reflects the tensions that have existed from the beginning 
between local leaders who demanded a further transfer of authority and 
the policies of UNMIK to maintain large amounts of authority until 
certain standards are met by the existing institutions.185 

Further responsibilities of the Kosovo Assembly are the election of 
a President of Kosovo and the government which is led by a Prime 
Minister. While the President has a merely representative role, the gov-
ernment can propose laws and is the executive body.186 

Overall, the Constitutional Framework is remarkable for its detailed 
protection mechanisms for members of minorities. Twenty out of the 
120 seats of the Assembly are reserved for minority communities.187 Six 
members of the Assembly can submit a motion claiming that a pro-
posed law would violate vital interests of their community.188 In addi-
tion, at least two ministers must be from a non-majority community.189 
While these guarantees helped to convince Serbs to participate in the 
2001 elections, the elections of 23 October 2004 were a setback in this 
regard. Only one percent of the potential Serb electorate went to the 
polls.190 In fact, Serbs have not participated in any of the institutions 
since the March violence. This underlines that the political integration 
especially of the Serb community continues to be a challenge just as it 
has been over the past five years.191 
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The Constitutional Framework is not intended to be a constitu-
tional document.192 It is not the highest ranking norm, but shares the 
same rank with other Regulations. UNMIK thus remains within the 
limits of Resolution 1244 insofar as it does not allow Kosovo to have a 
constitution, because this would have to be seen as a step towards an 
independent final status without a previous political settlement and run 
contrary to Resolution 1244.193 

In sum, the SRSG not only retains the ultimate authority, but also 
retains important powers. While the retention of the ultimate authority 
with its sanctioning-capacity is a necessary mechanism to effectively 
“oversee” the provisional institutions in conformity with Resolution 
1244, retaining important reserved powers that are not attributes of 
sovereignty is not a legal necessity. It could even be argued that Resolu-
tion 1244 rather foresees a complete transfer of powers except for some 
ultimate monitoring authority and powers that are attributes of sover-
eignty. 

With regard to facilitating the final status discussion, UNMIK has 
pursued a benchmark policy, i.e. to establish certain benchmarks that 
must be met before the final status discussion and the question of the 
final transfer of authority can begin. Although having already been ap-
plied since 2001, this so-called “standards before status” policy was fur-
ther concretised in December 2003 with the publication of the “Stan-
dards for Kosovo”,194 followed by the “Kosovo Standards Implementa-
tion Plan” of 31 March 2004.195 

These documents describe democratic standards demanding inter 
alia functioning democratic institutions, rule of law, establishment of 
complete freedom of movement within Kosovo, sustainable returns and 
minority protection and a legal framework for a competitive economy 
as well as direct Belgrade-Pristina dialogue. This dialogue had been in-
terrupted for one year due to Belgrade’s reluctance after the March vio-
lence.196 However, some progress could be reported by May 2005.197 
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The persistent problems especially with regard to sustainable return, 
minority protection and the freedom of movement for these groups 
have been outlined above.  

With this strategy, UNMIK makes use of its discretion when to start 
the process for the final status of Kosovo by linking it to the fulfilment 
of these standards. Additionally, the “standards before status” policy 
aims to ensure that Kosovo is sufficiently equipped for democratic self-
government before further devolution of power. The policy reflects an 
approach to conflict-resolution and peace-building that could be called 
an “earned sovereignty” approach. This approach describes that starting 
from an initial phase of shared sovereignty or de facto sovereignty by 
international actors, sovereign powers and authority will be progres-
sively transferred to newly established institutions, until the final status 
will be decided upon. The transfer of power and determination of final 
status will possibly be linked to certain standards of human rights and 
democracy which must be implemented and complied with by the 
newly established institutions.198  

Although generally useful as a tool to mitigate uncertainties and 
guarantee the implementation of certain standards, it is key to the suc-
cess of the approach that authority is actually continuously transferred 
as progress is being made.199 In Kosovo, however, transfer of authority 
has been too slow and insufficient, even if motivations of the interna-
tional actors for a more careful pursuit of these policies is understand-
able in light of the political instabilities in Serbia and Montenegro after 
the fall of Milošević.200 Furthermore, it seems worth considering 
whether the uncertainty over the final status has not diminished the in-
centives for the Kosovo Albanians to implement the standards. Be this 
as it may, it is clear that the “standards before status” approach has 
never been accepted by the leaders of Kosovo as they have never con-
sidered the standards their own goals. One possible explanation for 
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these difficulties could be that the approach was applied too statically 
and that benchmarks were set too high.201 

2. Law and Order 

UNMIK and KFOR have made tremendous efforts in order to main-
tain law and order by establishing a multi-ethnic judiciary and a local 
police force, the Kosovo Police Service (KPS).202 Although the security 
situation had been continuously improving over the years,203 the out-
break of violence in March 2004 against minority communities and in-
ternational security forces has demonstrated the continuous fragility of 
the situation and represented a major setback to stabilisation efforts. 

The development cannot be dismissed as a singular incident, because 
it was the result of “an organised, widespread and targeted cam-
paign”.204 It testifies to what remained one of the main challenges for 
UNMIK and KFOR over five years, namely the ethnically motivated 
violence against Kosovo’s minority communities.205 

What has been called a “failure to protect”206 by UNMIK and 
KFOR in March 2004 certainly has many causes, but one contributing 
factor was possibly the lack of coordination between the different insti-
tutions responsible for security matters (KFOR; UNMIK police, 
KPS).207 Detrimental in this regard might have been the parallel struc-
ture of KFOR and UNMIK. A unified command for security forces as 
in East Timor might be a better approach for handling such emergency 
situations. 
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As one of the main incentives for extremists was to drive the re-
maining Serbs from Kosovo, one should critically ask whether the un-
certainty of the future status of Kosovo has not been counterproductive 
with respect to mitigating ethnic tensions. For example, the feeling that 
Serbs are holding up the process for determining the future status has 
fuelled the support for extremists.208 

3. Post-Conflict Justice 

After the end of the conflict, the physical infrastructure of the judicial 
system was largely destroyed. Qualified personnel was scarce, unwilling 
or out of practice due to the restrictions for ethnic Albanian lawyers 
under the judicial system of the FRY.209 As a consequence, UN authori-
ties had to rely on foreign lawyers and judges in support of local per-
sonnel in order to reinstall the justice system. The result was the estab-
lishment of mixed courts, i.e. courts which have mixed compositions of 
international and local judges. 

War crimes were largely dealt with by these mixed courts. Although 
international judges were in the minority during an initial phase, all war 
crimes have been prosecuted mostly by international prosecutors and 
judged by tribunals in which international judges have disposed of the 
majority from December 2000 onwards.210 Only the worst atrocities are 
being pursued by the ICTY, which is exercising its jurisdiction also in 
respect of Kosovo, but which would otherwise be overburdened by the 
sheer number of cases.211 

Overall, the utilisation of mixed courts was a response to the short-
comings of a purely international or a purely national approach. Al-
though the model has worked rather well in Kosovo, it can be still im-
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proved if it is strategically prepared and better coordinated from the 
outset and not built ad hoc without much preparation as in Kosovo.212 

A similar model of mixed courts has been applied in East Timor213, 
Sierra Leone214 and is foreseen in the plans for the Extraordinary 
Chambers in the Courts of Cambodia (ECCC).215 The cases of Kosovo, 
East Timor and Sierra Leone indicate that mixed courts become neces-
sary in situations of emergency following a break-down of the judicial 
system. They can be useful and important tools to bring about justice 
and reconciliation, even if only supplementing international criminal 
courts such as the ICTY or, in the future, the ICC. With respect to the 
latter, mixed courts could ensure the functioning of the complementar-
ity mechanism.216 They are arguably advantageous to other solutions 
insofar as they have the potential to provide for greater legitimacy in 
the eyes of the population and improve the capacity of the domestic le-
gal institutions.217 In addition, the fact that trials are held on the terri-
tory with the participation of locals, arguably enhances reconcilia-
tion.218 

                                                           
212 G.L. Naarden/ J.B. Locke, “Peacekeeping and Prosecutorial Policy: Les-

sons from Kosovo”, AJIL 98 (2004), 727 et seq. (743). 
213 M. Benzing, in this Volume. 
214 M. Goldmann, in this Volume. 
215 See L. Keller, in this Volume; for a good comparison of the different ap-

proaches and an assessment see C.P.R. Romano, “Mixed Jurisdictions for 
East Timor, Kosovo, Sierra Leone and Cambodia: The Coming of Age of 
Internationalized Criminal Bodies?”, The Global Community: Yearbook of 
International Law & Jurisprudence, Vol. I (2002), 97 et seq. 

216 See A. Cassese, “Mixed Courts and Tribunals Trying International Crimes 
as an Alternative to Other Options for Fighting Impunity”, in M.D. Đ ilas/ 
V. Đ erić (eds), The International and the National: Essays in Honour of Vo-
jin Dimitrijević , 2003, 111 et seq. (121). 

217 L.A. Dickinson, “The Promise of Hybrid Courts”, AJIL 97 (2003), 295 et 
seq. (310); for more on these issues see Stahn, see note 26, 174-176; H. 
Strohmeyer, “Collapse and Reconstruction of a Judicial System: The 
United Nations Missions in Kosovo and East Timor”, AJIL 95 (2001), 46 
et seq. 

218 Cassese, see note 216, 117; for details on the difficulties facing mixed 
courts, see F. Egonda-Ntende, “Justice after Conflict: Challenges Facing 
‘Hybrid’ Courts: National Tribunals with International Participation”, 
Journal of International Law of Peace and Armed Conflict 18 (2005), 24 et 
seq. 



Friedrich, Case Study – Kosovo 265 

4. Economy 

The economic reconstruction pillar headed by the EU has successfully 
established a banking sector and concentrated its efforts on privatisa-
tion of the formerly socialist economy.219 Despite high growth rates in 
the first three years,220 the economy is far from being self-sustaining.221 
It suffers inter alia from decreasing international aid and lack of private 
investment. Again, the unresolved status of Kosovo has added to the al-
ready difficult situation, because it has hindered access to lending from 
international financial institutions222 and made it difficult for Kosovo to 
be an equal trading partner with other countries. For example, Kosovo 
cannot fully participate in the European Union’s Stabilisation and As-
sociation Process.223 However, creative solutions have solved some of 
these difficulties. The lack of eligibility to participate in the European 
Union’s Stabilisation and Association Process was overcome by creat-
ing the Stabilisation and Association Tracking Mechanism (STM), a 
joint working group of officials from the European Commission, 
UNMIK and the Kosovo Provisional Institutions. The STM pursues 
the goal of promoting reforms and standards with a view to prepare 
Kosovo for closer integration into the EU. It is connected to substantial 
financial aid.224  

The precariousness of the economic situation is demonstrated by the 
60-70 per cent unemployment rate which is a primary source for frus-
tration and disillusionment.225 Non-Albanian minorities continue to be 
the most severely affected (90 per cent unemployment). To make mat-
ters worse, the economy is expected to downslide even more in the near 
future as international aid will be declining.226 
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5. Return of Refugees 

Most of the refugees of the majority group, i.e. the ethnic Albanians, re-
turned to Kosovo in the first year.227  

Although considerable efforts for example by means of donor fund-
ing programs (e.g. the 2003 Strategy for Sustainable Returns) and in-
formation campaigns have been pursued, the low figures of sustainable 
minority returns continued to be a consistent source of concern for 
UNMIK and minority leaders.228 Part of the problem can be seen in the 
unresolved final status, because minority members fear the possibility 
of independence. The slow progress experienced a major blow in March 
2004. As a result of the violence, more minority community members 
left Kosovo in 2004 than returned to it.229 

6. Protection and Promotion of Human Rights 

It is obvious that the problem of minority returns is part of the greater 
issue of human rights deprivations of minorities. Non-Albanian mi-
norities have to live under serious constraints regarding their freedom 
of movement and suffered large-scale human rights deprivations regard-
ing life, physical integrity, and with respect to their property during the 
March 2004 violence.230 

The establishment of the Ombudsperson Institution for Kosovo, 
which can receive complaints by individuals and investigate complaints 
from any person or entity in Kosovo,231 was a major improvement. It 
increases transparency and has an important watchdog function. 

A considerable step forward with respect to human rights protec-
tion was also taken by UNMIK when it entered into two monitoring 

                                                           
227 Doc. S/2000/538 of 6 June 2000, paras 70 et seq. 
228 Doc. S/2001/926 of 2 October 2001, paras 36-38; Doc. S/2002/1376 of 19 

December 2002, para. 9; Doc. S/2003/113 of 29 January 2003, paras 38 and 
39. 

229 Doc. S/2004/907 of 17 November 2004, para. 29. 
230 For details see Ombudsperson Institution in Kosovo, Fourth Annual  

Report 2003-2004 of 12 July 2004, 18- 20, available at: www. 
ombudspersonkosovo.org (last visited 1 June 2005). 

231 UNMIK/REG/2000/38 of 30 June 2000, para. 3.1. 



Friedrich, Case Study – Kosovo 267 

agreements with the Council of Europe.232 Under one of these agree-
ments, UNMIK will provide the Council of Europe’s Committee of 
Ministers with relevant information as they will monitor compliance 
with the Framework Convention for the Protection of National Mi-
norities. The other agreement is related to the European Convention 
for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment and allows an independent committee of experts to exam-
ine the treatment of persons deprived of their liberty in Kosovo. Again, 
this is likely to increase pressure on the public authorities to comply 
with the standards of the convention. 

V. Legality of the Implementation Practice 

The issue of legality is linked to the question which international legal 
rules are applicable to international administrations. Defining the legal 
limitations is of utmost importance when dealing with cases in which 
the UN has basically taken up the functions of the state. The issue of 
legality is also important insofar as it is linked to the legitimacy of the 
mission.233 The following discussion shall contribute to establishing 
awareness for these questions and outline the legal limits using the ex-
ample of Kosovo. 

1. Territorial Integrity and Sovereignty of Serbia and 
 Montenegro 

Being a sub-organ of the United Nations,234 UNMIK is bound by the 
purposes and principles of the United Nations which are binding upon 
the organisation according to Article 2 of the UN Charter. Although 
not an organ of the United Nations, KFOR is mandated by the UN and 
is consequently equally bound to the purposes and principles of the 
UN Charter in the pursuit of its objectives. The obligation to respect 
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the sovereignty and territorial integrity of Serbia and Montenegro can 
be deduced not only from Article 2 (1) UN Charter,235 but is also re-
flected in Resolution 1244.236  

Although UNMIK has been careful not to preclude final status 
talks,237 it has taken numerous decisions which do not testify to great 
respect for the sovereignty of Serbia and Montenegro.238 For example, it 
has introduced a customs system which is completely independent from 
that of Serbia and Montenegro,239 issued passports for Kosovars and in-
troduced a new currency,240 all of which are decisions that lie at the 
heart of sovereignty. This implementation practice of UNMIK reflects a 
wide interpretation of the powers given by Resolution 1244 which in 
many aspects cannot be reconciled with the de jure sovereignty of the 
FRY guaranteed inter alia by Resolution 1244. The government of the 
FRY protested against these violations in a detailed memorandum to the 
Security Council in 1999.241 

2. Principle of Self-Determination 

UNMIK, as an organ of the United Nations, mandated by the Security 
Council, is bound by the principle of self-determination as stipulated in 
Articles 1 (2) and 55 in conjunction with Article 2 of the UN Charter. 
As shown previously, many voices foremost understand self-
determination outside of the colonial context as a principle vesting peo-
ples with a right to internal self-determination.242 Internal self-
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determination or a “federal” 243 right to self-determination can have two 
main implications. 

First, the people of a state have the right to constitute their political 
system, i.e. decide on the form of government.244 In this sense, the right 
might encompass an evolving right to democratic governance, i.e. the 
right of all citizens of all nations to determine their political status 
through democratic participation.245 Second, internal self-determination 
describes the right of a minority within a state to protect and preserve 
their characteristics vis-à-vis the majority, i.e. through autonomy and 
self-government.246 It becomes obvious that the latter aspect harbours 
the potential to find compromises between the preservation of sover-
eignty and the accommodation of group rights in cases of conflict. 
However, despite such promising implications, at least the group rights 
dimension of an internal right to self-determination must be still con-
sidered in statu nascendi.247 

Nevertheless, Kosovo arguably represents one of the first cases in 
which the international community by means of Resolution 1244 has 
implicitly acknowledged such an internal right.248 Therefore, it is worth 
considering that the concept of internal self-determination applies to 
the interim period in Kosovo. As UNMIK is acting as the governing 
body of the territory in a role comparable to that of a state government, 
it is obliged to have due regard to the requirements of a right to internal 
self-determination within the interim period. As far as the first dimen-
sion of the right is concerned, namely the determination of the political 
system, the people of Kosovo can of course not determine their interna-
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tional status. However, internal self-determination gives them the right 
to participate in constituting their political system, or, in other words, 
to decide on their desired form of autonomy. Consequently, UNMIK is 
bound accordingly when discharging its duty to establish “autonomy” 
and “self-government” in Kosovo. In accordance with this obligation, 
UNMIK must allow for meaningful participation of the population 
with a view to ensuring that they determine the features of their auton-
omy. It prevents UNMIK from deciding essential questions regarding 
the form and content of their autonomous government because such 
decisions are predetermining the future format of autonomy. Internal 
self-determination consequently also requires transfer of important 
competences as fast as possible. Both the participation of the local 
population and the transfer of authority have been implemented rela-
tively slow and reluctantly in Kosovo. 

3. International Human Rights 

a. Human Rights Obligations of UNMIK and KFOR 

aa. UNMIK 

Resolution 1244 mandates UNMIK to protect and promote human 
rights.249 It does not, however, expressly include an obligation for 
UNMIK itself to obey and respect human rights. However, to conclude 
that the organisation and its organs are not equally bound by human 
rights would be overly formalistic and run contrary to the principles of 
Article 1 of the UN Charter. As a subject of international law mandated 
by the Security Council, UNMIK is bound to respect international 
human rights standards, at least insofar as the Security Council, acting 
under Chapter VII, must respect such norms as guidelines in its ac-
tions.250 Additionally, the SRSG by means of Regulations 1999/1 and 
1999/24 explicitly declared all major human rights treaties to be binding 
upon “all persons undertaking public duties or holding public office in 
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Kosovo”.251 UNMIK personnel are therefore bound by all major hu-
man rights treaties in the exercise of public functions. This technique 
has been equally applied by UNTAET in East Timor.252 

bb. KFOR 

Although being deployed “under United Nations auspices”,253 Resolu-
tion 1244 leaves no doubt that the responsibilities of KFOR are sepa-
rate from the ones of UNMIK.254 KFOR troops largely remain under 
the responsibilities of the sending states which are authorised by the Se-
curity Council, but act in their own capacity under Article 48 (2) UN 
Charter.255 Consequently, an obligation of KFOR personnel to observe 
human rights cannot be directly deduced from UNMIK Regulations 
stipulating the applicability of human rights treaties.256 The independ-
ent role of KFOR was confirmed by Regulation 2000/47, which de-
mands that KFOR shall respect applicable Regulations and law, but 
only “insofar as they do not conflict with the fulfilment of the mandate 
given to KFOR under Security Council Resolution 1244”.257 

However, international human rights standards also apply to 
KFOR. KFOR’s mandate requires that actions of KFOR pay due re-
spect to such standards, because Resolution 1244 cannot authorise 
KFOR beyond the limitations applicable to the Security Council itself. 
Although such limitations of the Security Council’s activities under 
Chapter VII must always be balanced with the objective to maintain 
peace, resulting in their function being more akin to that of guidelines 

                                                           
251 UNMIK/REG/1999/1 of 25 July 1999, section 2; UNMIK/REG/1999/24 

of 12 December 1999, para. 1.3. (Regulation 1999/1 merely mentions “in-
ternationally recognized human rights standards”, which seemingly was 
not concrete enough, so that all applicable human rights treaties were ex-
plicitly mentioned in UNMIK/REG/24, para. 1.3. and UNMIK/REG/59 
of 27 October 2000, para. 1.3. 

252 UNTAET/REG/1999/1 of 27 November 1999, section 2. 
253 S/RES/1244 (1999) of 10 June 1999, para. 5. 
254 See already above, at Part II. 1. a. 
255 The responsibility for KFOR’s actions ultimately remains with the sending 

states, see below, in this section. 
256 J. Cerone, “Minding the Gap: Outlining KFOR Accountability in Post-

Conflict Kosovo”, EJIL 12 (2001), 469 et seq. (473). 
257 UNMIK/REG/2000/47 of 18 August 2000, para 2.2. 



Max Planck UNYB 9 (2005) 272 

than limits,258 KFOR troops cannot act outside such a framework.259 
This view is confirmed by Resolution 1244 when it emphasises that 
KFOR acts “under UN auspices”.260 In addition, it stipulates that both 
presences operate towards “the same goals in a mutually supportive 
manner”,261 and that KFOR must support the work of UNMIK.262 As 
the protection and promotion of human rights are of central concern 
among UNMIK’s objectives, KFOR must not undermine this goal by 
not complying with international human rights standards.263 

Furthermore, KFOR troops are subject to human rights obligations 
of their sending states insofar as the latter remain internationally re-
sponsible and insofar as the human rights obligations apply extraterri-
torially. 

Regarding the first condition, it can be summed up in short that the 
command structures of KFOR are such that the decisive control over 
the mission rests with the sending states. NATO only exercises opera-
tional control, i.e. the authority to assign tasks and order troop move-
ments within a certain framework, but cannot, for example, change the 
mission or deploy troops outside the agreed framework. Therefore, the 
sending states remain internationally responsible for the actions of their 
troops.264 

The second condition, i.e. the extraterritorial application of human 
rights obligations, is controversial in detail, but there is a clear tendency 
in international law towards such responsibilities. This is because gen-
erally, with a view to avoid legal vacuums, the traditional territorial lim-
its of human rights directed at states must be reconsidered and be in-
creasingly extended to obligate the international actors that are substi-
tuting the state in its exercise of authority.265 Although it is beyond the 
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scope of this paper to deal with this issue in the necessary depth,266 such 
reasoning can be applied to KFOR troops in Kosovo. 

According to General Comment 31, article 2 para. 1 of the Interna-
tional Covenant on Civil and Political Rights (ICCPR) is to be under-
stood to include obligations of the states towards “anyone within the 
power or effective control of that State Party, even if not situated within 
the territory of the State Party”.267 Explicitly mentioned are “forces 
constituting a national contingent of a State Party assigned to an inter-
national peace-keeping or peace-enforcement operation”.268 Thus, the 
obligations and rights of the ICCPR generally apply to the sending 
states of KFOR and thus to KFOR troops. 

The extension of obligations beyond territorial boundaries is more 
controversial in the regional context, as for example regarding the ap-
plicability of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (ECHR). As all European Member 
States of NATO are also parties to the ECHR, such applicability would 
be especially consequential for the case of a KFOR engagement in Kos-
ovo as it would include the jurisdiction of the European Court of Hu-
man Rights (ECtHR). 

In Loizidou v. Turkey, the ECtHR has generally acknowledged the 
possibility of extraterritorial jurisdiction in cases where a state “exer-
cises effective control of an area outside its national territory”.269 States 
should generally not be allowed to do abroad what they cannot do at 
home. Otherwise, the result would be a “regrettable vacuum in the sys-
tem of human-rights protection”.270 However, a qualification of these 
general considerations could be seen to appear in the Bankovic decision, 
where the ECtHR stressed that jurisdiction within the meaning of arti-
cle 1 of the ECHR is foremost to be understood in terms of territorial 
jurisdiction, thereby emphasising the regional character of the Conven-
tion. It generally only applies in “the legal space (espace juridique) of 
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the Contracting States”271 in which “the FRY clearly does not fall”.272 
From this, one could be led to assume that the ECHR does not apply 
beyond such a space, i.e. in some way spatially qualifying the Loizidou 
ruling to the territories of states that are members of the Council of 
Europe.273 However, such a conclusion would somewhat neglect that 
the Court actually reconfirms the possibility of extraterritorial jurisdic-
tion “when the respondent State, through the effective control of the 
relevant territory and its inhabitants … exercises all or some of the pub-
lic powers normally exercised by that Government,” but underscores 
the exceptional character of such a possibility.274 According to the 
Court, exceptions can only be made in cases where there would other-
wise exist a legal vacuum because “the territory in question was one 
that, but for the specific circumstances, would normally be covered by 
the Convention”.275 Seemingly, this description again makes reference 
to spatial limitations. It is not clear, however, whether this should be 
taken as a general description of the exceptions, and therefore as a spa-
tial limitation, because the argument appears in a context where the 
Court is explaining its remarks in Loizidou about the need to fill a legal 
vacuum.276 Therefore, exceptional extraterritorial application beyond 
the territory of Contracting States should be a possibility even after this 
judgement. And indeed, the ECtHR has in Issa v. Turkey confirmed 
that effective control can give rise to jurisdiction even on the territory 
of states which clearly do not fall within the “legal space” of the Con-
vention.277 
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In light of these arguments, a clear case of applicability of the 
ECHR should be during the time period after the ratification of the 
ECHR by Serbia and Montenegro on 3 March 2004. The so-described 
condition of “specific circumstances” could be fulfilled afterwards, be-
cause the ratification has led to a legal vacuum in Kosovo as compared 
to the rest of Serbia and Montenegro for the simple fact that Serbia and 
Montenegro are not exercising effective control over their territory as a 
result of the de facto exercise of governmental powers by UNMIK and 
KFOR. As KFOR troops are effectively exercising control and at least 
some governmental functions, especially with regard to security, the 
sending states are responsible under the ECHR. Considering the object 
and purpose of the ECHR,278 the fact that Kosovo would otherwise 
present a legal vacuum without having had the possibility to join the 
Convention, as well as the intensity of control that KFOR exercises 
over the territory and the persons living on it, the ECtHR should have 
jurisdiction also in this case,279 i.e. independently of a ratification of 
Serbia and Montenegro. It remains to be seen whether the ECtHR 
shares this view,280 but the decision in Issa v. Turkey indicates that it 
would. 

It can be concluded that KFOR’s actions must be guided by defer-
ence to international human rights standards, the obligation foremost 
deriving from the international obligations of the sending states and 
their mandate.281 

b. Human Rights Violations by the International Actors 

With a view to improve future activities in Kosovo or elsewhere, the 
present study is foremost concerned with the legal structures of the ter-
ritorial administration in Kosovo. Consequently, the following will 
only outline some of the areas where action or non-action of UNMIK 
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and KFOR have given rise to concern with respect to compliance with 
international human rights standards.  

With UNMIK and KFOR effectively controlling the territory, they 
hold some responsibility for the human rights deprivations of members 
of minority communities. For example, they only insufficiently and 
negligently fulfilled their protection duties in various cases, especially 
during the violence in March 2004.282 In addition to the negligent ful-
filment of protection duties, there have also been cases of human rights 
violations by UNMIK police and KFOR, for instance unlawful deten-
tions of persons even despite judicial release orders.283 

Furthermore, inconsistencies regarding human rights obligations ex-
ist within all areas of law-making by UNMIK.284 The lack of legal clar-
ity regarding the applicable law in Kosovo raises concerns with respect 
to the criminal law principle of nullum crimen sine lege.285 As previ-
ously seen, the applicable law in Kosovo is the law in force in Kosovo 
before the abolition of autonomy (22 March 1989), superseded only by 
UNMIK Regulations.286 However, the law in force after that date can 
be applied if the previous law does not cover the issue at hand, provided 
that it is non-discriminatory and in conformity with international hu-
man rights law.287 Obviously, finding the applicable law under these pa-
rameters is not an easy task even for international judges well-versed in 
international human rights law. Although intended to clarify, a further 
complication adds to these difficulties, namely that courts can request 
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clarifications regarding the applicable law from the SRSG.288 This sys-
tem leads to the situation that it is not exactly clear before the com-
mencement of court proceedings and possible clarifications by the 
SRSG which law applies. 

Another serious problem is the lack of an independent judiciary. 
The SRSG has the power not only to appoint, but also to remove any 
judge or prosecutor from office, a power which he retains as ultimate 
authority even under the Constitutional Framework.289 As there exist 
no safeguards against these decisions, the executive is able to control the 
judiciary, which is incompatible with the requirements of an independ-
ent and impartial tribunal as required under fair trial guarantees of in-
ternational human rights law.290 

c. Absence of Effective Remedies against the International 
 Authorities 

The special status of Kosovo291 coupled with immunity clauses for the 
international actors presents a dilemma regarding effective remedies 
against human rights violations of public authorities. The situation 
leaves a gap that raises serious doubts with respect to basic require-
ments of the internationally guaranteed access to courts, which is in-
cluded in the fair trial principle of international human rights law.292 

On the one hand, Serbia and Montenegro is excluded from effective 
control over Kosovo and therefore not responsible for preventing hu-
man rights violations of UNMIK and KFOR. Therefore, human rights 
obligations of Serbia and Montenegro have no protective effect for the 
people in Kosovo. On the other hand, with the exception of the sending 
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states of KFOR, the international actors cannot be held accountable for 
any of their actions, because they fall under immunity clauses or are not 
parties to human rights treaties. There does not exist any means for 
people in Kosovo to litigate or complain against human rights viola-
tions of UNMIK, despite the fact that it is under the obligation to re-
spect such rights. The result is unsatisfying from a human rights per-
spective. As the Ombudsperson Institution in Kosovo rightly observes, 
it is difficult to accept that the only place left in the Balkans where peo-
ple are effectively excluded from complaints to the ECtHR for human 
rights violations of their government (UNMIK) is Kosovo, the one 
place where the international community has made such efforts to im-
prove human rights protection.293 

But even before national courts, remedies against UNMIK and 
KFOR are largely excluded due to immunity claimed by the interna-
tional actors.294 Besides granting absolute immunity from jurisdiction 
before courts in Kosovo to KFOR personnel, which remains under the 
jurisdiction of the sending states, and to the SRSG and the four Deputy 
SRSGs, UNMIK Regulation 2000/47 provides all international and lo-
cal UNMIK personnel with functional immunity before all courts in 
Kosovo. But foremost, it grants UNMIK as an institution complete 
immunity from legal process,295 thus creating a legal vacuum with re-
spect to access to justice.296  

Such broad immunity clauses contrast with the argument that hu-
man rights obligations of states cannot be altered or become superflu-
ous by the mere fact that the sending states are acting within the 
framework of an international organisation, because the transfer of re-
sponsibilities to such organisations should not lead to less effective hu-
man rights protection by de facto absolving states of their international 
legal obligations.297 At the same time, there exists a need for Interna-
tional Organizations to ensure that the organisation or members acting 
in pursuit of its objectives can fulfil their functions without state inter-
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ference.298 Accordingly, immunities find an important justification in 
the principle of functional necessity, which constitutes a fundamental 
rule of the system of international privileges and immunities.299 

However, functional necessity can only allow for immunity in those 
areas in which the functions and objectives could otherwise not be ful-
filled.300 In the case of UNMIK and KFOR, the need for extensive im-
munity clauses is questionable, because there hardly exists any func-
tional necessity to be safeguarded from the interference of other states. 
Both present de facto the only governmental power and must not seek 
any protection for themselves or for their personnel from other states. 
Even when considering security concerns as a legitimate justification 
for restricting the human rights guarantees, such restrictions cease to be 
justifiable after the end of an emergency period. Therefore, even if 
broad exceptions are necessary in the initial stages of a mission, im-
provement of the security situation and development of institutions de-
crease the need for immunity from local courts and should thus be ac-
companied by greater accountability.301 

As an alternative to more restrictive immunity clauses, the stipula-
tion of which might not always be realistic, the overly restricted access 
to justice could and should be alleviated by providing alternative means 
of judicial remedies for individual complaints.302 

In Kosovo, however, effective alternative complaint mechanisms 
against human rights violations of the international actors are non-
existent or insufficient. 

First, the Ombudsperson Institution for Kosovo cannot be consid-
ered an effective remedy to satisfy human rights standards.303 Though 
formally supposed to “act independently”,304 the Ombudsperson is ap-
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pointed and removed by the SRSG.305 Besides, it can only make rec-
ommendations and is unable to enforce its decisions. Furthermore, it 
depends on the SRSG for funding. 

Second, the two monitoring agreements with the Council of 
Europe306 – while being important compliance instruments with respect 
to the issues covered – cannot be considered effective judicial remedies 
since they do not provide for any individual complaint possibilities. 

It must be concluded that the lack of accountability created by the 
broad immunity clauses is neither justified by functional necessity nor 
alleviated by other alternative means of access to justice. This result un-
derscores that the practice of UNMIK in the field of human rights pro-
tection is insufficient and unsatisfactory. 

4. Law of Occupation 

UNMIK and KFOR are deployed in the territory of a foreign country 
and are exercising complete control over the territory. Must they con-
sequently obey obligations of the law of occupation? 

Considering the applicability ratione personae, the law of occupa-
tion307 applies when a belligerent state occupies the territory of the ad-
versary or a part thereof.308 With UNMIK not being a state, the rules 
do not apply directly with respect to UNMIK. However, the rules 
could be applicable by way of analogy if the situation is similar to that 
of an occupation. The KFOR participating countries could be directly 
obliged if their engagement under UN authorisation is comparable to 
that of an occupation. 
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What matters for the application ratione materiae are the factual cir-
cumstances of the situation, i.e. whether an occupation de facto takes 
place, without regard for the legality of such a situation.309 

Looking at the factual situation, the terms of KFOR and UNMIK 
involvement resemble in some ways the situation of the law of occupa-
tion. The deployment is of provisional character and Serbia and Monte-
negro continues to be the de jure sovereign of the territory, even if it is 
completely excluded from exercising such powers temporarily. From 
this, it could be concluded that the law of occupation applies directly 
(KFOR) or per analogy (UNMIK).310 

However, it is important to see that the role of the United Nations 
and KFOR is essentially different from that of an occupying state, and 
thus the rules of the law of occupation do not fit for a number of rea-
sons. First, the role to maintain peace and security in a post-conflict 
situation can hardly be compared to that of an occupying state.311 Fur-
thermore, the objectives to build peace through reforming a territory, 
e.g. by establishing democratic self-government, renders inadequate 
such rules that are – as the rules of the law of occupation – designed to 
maintain the status quo ante of the occupied state. Consequently, UN-
MIK and KFOR can not be compared to an occupying force. The law 
of occupation does not apply. 

Nevertheless, as there might be gaps in the otherwise guiding frame-
work of Resolution 1244, the law of occupation could be taken to serve 
as a source of legal guidance.312 

VI. Some Lessons for Future Missions 

When attempting to draw lessons from Kosovo for other international 
administrations, one must always keep in mind that there does not exist 
a blueprint formula for a successful mission.313 In many ways, Kosovo 
is a unique case, and some of the difficulties outlined above might never 
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be of critical importance again. However, some of the problems that 
were identified and which will be clarified more thoroughly in the fol-
lowing seem to be representative of more general aspects of effective 
peace-building, especially in cases of a full-scale direct administration. 
They should therefore be kept in mind when it comes to future interna-
tional missions. 

The main task of Chapter VII of the UN Charter and of post-
conflict governance is to prevent recurrence of war by achieving a self-
sustaining peace. The tools that promise to lead to such a result are de-
mocratic institutions, reconciliation and a culture of human rights pro-
tection,314 mirrored in the approach of Resolution 1244. However, 
unlike a cease-fire, such goals cannot be enforced, but must be built 
with the participation of the target society. The people must make these 
goals their own and acquire a sense of “local ownership”.315 Political 
success of the mission will thus ultimately depend to a large extent on 
the acceptance and actual support of the local authorities and civil 
population,316 in particular elites.317 From this seemingly trite, but nev-
ertheless essential fact follow a number of guidelines that could increase 
effectiveness and success of a mission but have only received insuffi-
cient attention by the decision-makers in the case of Kosovo. 

1. Need for a Clear Political Perspective  

A mission needs a clear political perspective. Without a clear vision of 
the future, the mission will not only have problems of credibility and 
lose the acceptance of the population in the interim period, but the 
people will find it difficult to know what exactly it is that they should 
make their own, what it is that they should strive for. The “standards 
before status” policy has not been able to adequately address or allevi-
ate this uncertainty in Kosovo, but could be improved. 

As can be seen in this paper, the unclear final status, accompanied by 
a lack of clear direction has created difficulties for the work of the Ad-
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ministration.318 The discrepancy between the international support for 
Yugoslavian sovereignty on the one hand and the wish of the over-
whelming majority of Kosovo’s population for independence on the 
other 319 has been worsened by the introduction of this factor of uncer-
tainty. 

Whatever policy UNMIK was pursuing, it was suspiciously scruti-
nised by both Kosovo Albanians and the Serb minority who inter-
preted it as being a step towards or away from independence. There-
fore, many issues were unnecessarily politicised.320 Kosovo Serbs were 
largely non-cooperative, especially regarding the process of building 
autonomous institutions for fear that this would create facts on the 
ground. As hopes for independence were kept high but uncertain, Kos-
ovo Albanians were often dissatisfied with policies intended to establish 
autonomy without full transfer of power or with attempts to improve 
standards for minority protection. Consequently, UNMIK’s acceptance 
fell as they increasingly perceived UNMIK to stand between them and 
independence.321 

In addition, tensions between the groups remained arguably higher 
than they would have otherwise; uncertainty about the future status in a 
way means that the conflict continues.322 In particular, ethnically moti-
vated violence as in March 2004 could be perceived by short-sighted ex-
tremists as a possibility to influence the uncertain outcome of a final de-
cision. 

Of course, it would be overly simplistic to just recommend a deci-
sion over the final status at the end of the conflict, as the internal as well 
as international (regional) situation might not be stable enough at that 
point for a settlement. As in the case of Kosovo, where attention had to 
be paid to the political situations in Macedonia, Montenegro and Serbia, 
such decisions must be timed wisely. But it is important to resolve such 
an issue as soon as possible, or at least provide a clear strategy towards 
that end. 
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UNMIK realised this need and introduced the “standards before 
status” policy, albeit rather late. While such a strategy has the potential 
to add a sense of direction to the self-governing institutions and the 
people, the standards must be perceived as achievable and realistic aims. 
If they are too strict and inflexible, they will lack credibility. This has 
been the case in Kosovo, where the “Kosovo Standards Implementation 
Plan” has outlined the features of a modern and democratic society, a 
process that can take decades to be completed.323 Instead, a standard 
policy should focus more on the most urgent priorities, such as minor-
ity returns, decentralisation and reconstruction for the immediate fu-
ture, in order to achieve a climate between the ethnic groups that allows 
for a further transfer of responsibilities.324 

2. Respecting Basic Democratic Standards and Standards of 
 Human Rights to Maintain Credibility and Legitimacy325 

Territorial Administration needs to remain legitimate and credible in 
the eyes of the population. Essential for legitimacy and credibility is the 
adherence of the administration itself to the principles it is trying to im-
plement for the territory. It is at this point where political success and 
effectiveness are closely connected to questions of the legality of the 
implementation practice.326 

In order to be perceived as legitimate and to improve the ability to 
implement its objectives, an administration acting as the de facto gov-
ernment of a state must itself comply with basic requirements of de-
mocratic governance, rule of law and human rights if such principles are 
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supposed to govern the target society.327 Effectively fulfilling the man-
date therefore demands that UNMIK is not perceived as an absolute 
sovereign, but as a governing entity which is subject to normative con-
straints and control.328 In other words, the international actors in peace-
building missions must themselves comply with and be accountable 
under those obligations and standards that they are obliging others to 
meet. Otherwise, they will not be credible, lose legitimacy and hurt the 
success of the missions.329 UN administrations should not only build 
institutions but also set examples.330 

The structure of UNMIK did not correspond to important stan-
dards of democratic governance and rule of law. As can be seen in this 
paper, it entailed virtually no separation of power. In particular, it 
lacked a means of judicial control of the executive, as well as a proce-
dure to at least challenge UNMIK legislation through the courts.331 
Similarly, lack of accountability of UNMIK and, to a lesser extent, of 
KFOR not only conflicts with basic standards of human rights, but 
contrasts with basic standards of democratic governance and the rule of 
law.332 No democratic state government in the world accords itself im-
munity from any responsibility as does UNMIK.333 The wide immu-
nity clauses are therefore inadequate for a meaningful pursuit of the ob-
jectives of democratic governance334 and should be alleviated through 
the provision of alternative complaint mechanisms. 

A concentration of power in the hands of unaccountable institutions 
might be justified in an initial emergency phase.335 Besides, there are 
many practical considerations such as the willingness for troop contri-
butions or the inability of national courts to provide for international 
standards of due process that are behind these structures. However, at 
least in the context of transitional government where the UN is the sole 
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governing power, independent fora to address allegations of human 
rights violations could be an important step towards a more just, more 
credible and ultimately more effective transitional administration.336 
The creation of the Ombudsperson Institution and the agreements with 
the Council of Europe are already pointing into the right direction, but 
are not yet sufficient. An independent expert commission for human 
rights violations of international territorial administrative bodies could 
be a feasible option in this respect.337 

3. Minority Protection 

A priority for achieving sustainable peace must be minority protection 
and integration. Negligence in this respect results in the loss of trust of 
the minority and the likely failure of the reconciliation and pacification 
efforts. 

Minority protection and integration presented a major challenge in 
Kosovo. Although wide guarantees are included in the Constitutional 
Framework, this challenge has never really been met, stalling the overall 
progress in consequence. Although building better structures cannot 
replace nation-building,338 legal protection mechanisms such as the ones 
inserted in the Constitutional Framework or sanctioning of the major-
ity can contribute at least towards gaining the trust of minorities. A 
useful instrument to achieve that end could also be the decentralisation 
of authority with a view to giving greater authority to minority com-
munities in areas with greater concentration of minority population.339 
This could counteract attempts to drive minorities out and facilitate mi-
nority returns. In an attempt to learn lessons from the violence in 
March 2004 and in response to calls from Belgrade, UNMIK has em-
barked on a reform of local government.340 It proposes devolution of 
more power to the local communities which has the potential to in-

                                                           
336 Similarly Rawski, see note 298, 127. 
337 Narten, see note 282, 151. 
338 See for the concepts of state-building and nation-building, A. von Bog-

dandy et al., in this Volume. 
339 This policy is highly recommended by K. Eide, see note 142, para. 23. 
340 UNMIK Working Group on Local Government, “Framework for the Re-

form of Local Self-Government in Kosovo”, 19 July 2004, available at: 
www.unmikonline.org/misc/frameworkdoc_eng.htm (last visited 1 June 
2005). 



Friedrich, Case Study – Kosovo 287 

crease the feeling of security and ownership by the minority communi-
ties, thereby contributing to an atmosphere of trust. 

4. Ensuring Democratic Participation of the Population 

Central for establishing a sustainable peace is the participation of the 
local population in the peace process from the very beginning.341 There-
fore, the territorial administration must strive to increasingly include 
the population in the decision-making processes.342 This approach finds 
expression in Resolution 1244, to a certain extent in the principle of 
self-determination343 as well as in an emerging right to democratic gov-
ernance.344 Even though the latter cannot (yet) be seen as legally re-
quired, the requirement to base governance on consent and provide for 
meaningful participation is useful in providing guidance to an effective 
administration. The same is true for the law of occupation insofar as 
Resolution 1244 does not address an issue. 

Substantial participation of the population in the process and con-
sent of the population has been demonstrated in Kosovo by the partici-
pation of the majority in elections.345 UNMIK has also allowed for 
broad participation of the population in many areas, but has done so 
too reluctantly and too slowly. Especially long-term and intrusive 
measures were introduced without meaningful participation of the 
population, which for a long time had only limited advisory roles.346 
Examples for such problematic measures are privatisation, the creation 
of a market economy as well as the change of the domestic commercial 
law.347 

Until today, important powers that are neither attributes of sover-
eignty nor necessary as protection and sanctioning mechanisms have 
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remained reserved powers of the SRSG. As shown above, Resolution 
1244 only requires a continuous monitoring of the practice of the insti-
tutions, but not the retention of the powers until all standards are ful-
filled. 

The length of this retention is thus neither legally necessary nor is it 
politically sensible. Of course, the reluctance to cede power must be 
seen against the background of continuous ethnic division and ongoing 
challenges to the security situation which have made it more difficult to 
entrust the local population with its own governance.348 Nevertheless, 
the unanimous demand of the Kosovo Albanian leadership to transfer 
those powers indicates the risk of withholding too much authority for 
too long. It only leads to further loss of legitimacy of the administra-
tion. On the contrary, the transfer of these powers under certain guar-
antees of implementation could increase further the sense of “owner-
ship” of the society that is vital for final success.349 

VII. Final Concluding Remarks 

The approach to post-conflict state-building as employed in Kosovo 
combines a set of features which, taken together, outline a specific 
model of international territorial administration. Such a model can be 
situated at the extreme end of a spectrum of international involvement. 
A central feature is the assumption of complete governmental power on 
the part of a United Nations sub-organ, mandated by the Security 
Council under Chapter VII. Numerous other actors and organisations 
are integrated into an administration under the umbrella of the UN as 
the leading agency. The political transition and devolution of power oc-
cur in phases; the initial absolute authority of an international actor is 
progressively transferred as institutions are built and conditioned upon 
the implementation of standards of human rights, in particular with re-
spect to vulnerable minorities, democratic governance and rule of law. 
The end point of the development is the determination of the final 
status. This approach to transition, which has been called “earned sov-
ereignty” approach350 despite the fact that only status discussions, but 
not sovereignty in the real sense can be “earned”, intends to mitigate 
the dichotomy of sovereignty and self-determination. It is especially sa-
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lient in the “standards before status” policy of UNMIK, which incor-
porates an element of conditionality into the approach.351 

The trend in post-conflict peace-building towards a larger scope of 
responsibilities for international actors and for direct intervention in the 
internal affairs of states had already marked the UN missions in Cam-
bodia and Bosnia-Herzegovina. In both cases, either the initial ap-
proach (Cambodia) or the actual implementation (Bosnia-Herzegovina) 
contained elements of direct administration such as the administration 
of core governmental functions or legislative powers. However, despite 
the enormous responsibilities assumed by the UN, parallel state struc-
tures (Bosnia-Herzegovina) or at least a legitimate authoritative body 
(Supreme National Council in Cambodia) existed alongside, a fact that 
forbids the classification as direct administrations.352 

The development of the 1990s towards ever stronger international 
involvement culminated in a structure which effectively replaced the 
authority of the sovereign state over the territory. The mandate in 
Resolution 1244 foresees a wide scope of authority and responsibility, 
thereby distinguishing Kosovo from Bosnia-Herzegovina. The subse-
quent implementation practice of UNMIK maintained this direction, 
and insofar deviated from cases like Bosnia-Herzegovina and Cambo-
dia, by effectively suspending the sovereignty of Serbia and Montene-
gro while at the same time concentrating the power in the hands of the 
SRSG. In this respect, UNMIK has served as an example for UNTAET 
in East Timor, where the UN equally assumed absolute power. 

The advantages of such an approach obviously lay in the potential to 
address effectively an emergency situation and establish security. The 
coordination of the numerous organisations involved under one um-
brella organisation counteracts the tendency that numerous actors work 
at cross purposes, as it happened to a large extent in Bosnia-
Herzegovina. That even a division of peace-enforcement and civil ad-
ministration runs contrary to security is demonstrated by coordination 
problems between KFOR and UNMIK, and has been improved in East 
Timor where the security force and the civil administration were united 
under one command structure. 
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In some ways, the initial concentration of civil and military power in 
the hands of the international actors is also reflected in the structures 
established in the immediate aftermath of the conflict in Iraq, exempli-
fied by the role of the Coalition Provisional Authority and its power to 
legislate.353 The obvious difference to the model of Kosovo and East 
Timor is of course the role of the UN, which is negligible in Iraq. The 
choice of the international community to vest such extensive tasks and 
responsibilities in the hands of a UN organ acting under the mandate of 
the Security Council pays tribute to the need for international and in-
ternal legitimacy.354 The UN is the actor least likely to be perceived as 
illegitimately interfering with the internal affairs of a country.355 The 
special legitimacy and neutrality of the UN also makes it the ideal can-
didate to initiate and moderate the dialogue between the elites of the 
territory which is essential for success.356 

However, even the legitimacy of the UN will suffer from prolonged 
involvement against the will of the people and from discrepancies be-
tween the means and the ends of a mission. The case of Kosovo shows 
that a model of direct administration where international actors are 
vested with absolute authority as it is foreseen by Resolution 1244 pre-
sents a serious contradiction between the structures of absolute author-
ity and the goal to build democratic self-governing institutions. This 
contradiction, reflective of the dilemma between security and democ-
ratic governance which is vexing for all post-conflict administration, 
must be solved by balancing both interests. Even if emergency require-
ments of the initial post-conflict situation require a neglect of some 
standards, the international administration cannot afford in the long run 
to maintain structures void of basic standards of human rights protec-
tion and accountability for its own behaviour, especially if the obedi-
ence of such standards by the population is considered a precondition 
for the devolution of power. In addition, mechanisms of accountability 
and rule of law which equally apply to international actors are essential 
for effective governance and for establishing a culture of human rights 
and rule of law.357 If it proves to be politically infeasible to limit immu-

                                                           
353 See already Part III. 1. b. cc., above; for more details see R. Wolfrum, in his 

article on Iraq, in this Volume. 
354 See for these terms and the importance of legitimacy Perritt, see note 99. 
355 Caplan, see note 65, 22. 
356 See for the role and importance of elites and their dialogue R. Utz, in this 

Volume. 
357 Chesterman, see note 26, 153. 
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nity clauses, which lack some of their functional necessity in a situation 
where absolute authority is held by the international actor, other con-
trol mechanisms must be established. This political and legal imperative 
is not confined to the UN as the main actor. It is even more essential in 
a situation where it is not the UN, but a coalition or single states which 
assume such functions without being able to rely on the political legiti-
macy of the UN, as for example in Iraq. 

The dilemma between participation and self-determination on the 
one hand and security concerns on the other resurges in the approach to 
local participation and the transfer of authority. The dilemma concerns 
all post-conflict administrations, and it regularly proves difficult to find 
the right balance, as the most recent problems in Iraq again demon-
strate. But in cases like Kosovo, where vulnerable minorities depend on 
long-term protection, the issue attains even higher complexity. The vul-
nerability of minorities, e.g. the Kosovo Serbs in Kosovo, might not 
only require the choice for the model of direct administration, but also 
necessitates that the administration withholds certain powers even after 
an initial emergency phase. 

In such a situation, what seems to be important is clarity about the 
process of transition.358 The above mentioned “earned sovereignty” ap-
proach can be a helpful means to provide for such clarity and serve the 
cause of minority protection and human rights through the established 
conditionalities. 

The utility of such an approach is confirmed by the experience in 
Bosnia-Herzegovina, where the danger of devolving too much power 
too soon became apparent. The case of Iraq might provide for a useful 
comparison, since the devolution of power, at least in comparison with 
Kosovo, has been particularly rapid. The only preconditions for devo-
lution of power are elections and a representative government,359 i.e. it 
is hardly dependent on a set of standards or benchmarks. It remains to 
be seen if such an approach can also be crowned with success, a result 
that would undermine the claim to utility of the “earned sovereignty” 
approach. 

Indeed, “earned sovereignty” harbours some dangers, some of 
which have become apparent in Kosovo. First, the withholding of 
power for too long can infringe on legitimacy as it shifts all responsi-
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bilities and therefore all potential blame to the international actors. Sec-
ond, the approach might conflict with the concept of “ownership” 
which is central to sustainable peace. If local institutions and actors are 
integrated too slowly, local actors are less likely to develop the sense of 
responsibility and conviction needed to implement and maintain the 
standards. The reluctance of the international actors in Kosovo to trans-
fer authority stalled the process and discredited the overall approach.360 
Third, if conditionalities are linked to the approach, i.e. by making the 
transfer of power and the determination of final status contingent on 
the fulfilment of standards, standards must remain attainable and a clear 
political endpoint foreseeable. Contrary to the examples of Bosnia-
Herzegovina or Cambodia, UNMIK’s operational aim is unclear and 
only of temporary nature. The “standards before status” approach has 
left open the question what procedures will decide over the final status 
of Kosovo. Therefore, the conditionalities upon which the “earned sov-
ereignty” approach builds only provide weak incentives for the partici-
pants. 

This latter fact is indicative of the underlying reason why the model 
applied has (so far) not been able to deliver. The dilemma already inher-
ent in Resolution 1244 between territorial integrity for the FRY and 
self-determination for the Kosovo Albanians has prevented the political 
actors from resolving one core issue of the conflict, namely the issue of 
sovereignty over Kosovo. The consequence was an administration that 
continuously struggled with a lack of direction and with non-
cooperative Kosovo Albanians and Kosovo Serbs.361 Without a clear 
strategy to come to terms with this root cause, the conflict will continue 
in a way that prohibits real progress. 

It is at this point where the law of self-determination should be de-
veloped further and applied in a clear manner by the international 
community. Compromise solutions taking account of the importance of 
both territorial integrity and self-determination inherent in concepts 
such as internal and (exceptional) external self-determination as well as 
“earned sovereignty” are readily available to provide the basis for much 
needed refinement. The case study has led to the conclusion that it is in 
the interest of all participants to resolve the issue of sovereignty as soon 
as possible by applying such new concepts in a cautious, but consistent 
manner. Otherwise, the conflict continues underneath the surface. Un-
fortunately, the opportunity to find a peaceful internal solution had not 
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been taken by the FRY before 1999. The international community 
missed a chance to find a solution in 1999 and after the fall of Milošević 
in 2000, although for understandable political reasons. It is to be hoped 
that the political process of final status determination will now begin as 
soon as possible and resolve the issue in accordance with international 
law as outlined above. Given the history of human rights abuses in 
Kosovo, a sustainable solution cannot be decided against the will of the 
people of Kosovo, but the majority must understand that its rights are 
linked to the rights and protection of the minorities and regional secu-
rity. 

Irrespective of these difficulties, which are to a certain extent specific 
to Kosovo, the international administration in Kosovo can provide a 
useful model framework for future missions in similar circumstances, 
provided that the inherent dilemmas in such an approach are recognised 
and that structures are adjusted. Success of other missions will depend 
on their capability to avoid past mistakes that have paralysed progress 
in Kosovo. The lessons from Kosovo in this way are an indispensable 
part of the toolkit for future successful peace-building. 
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