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When the rules and methods of interpretation in international law have
been considered this has been almost exclusively in relation to treaties.1

Little attention has been paid to the principles governing interpretation of
other instruments, such as resolutions of international organs and confer-
ences. Such authority as there is on the interpretation of resolutions of the
United Nations Security Council (SCRs) appears to be directed primarily
to a single question: whether an SCR is binding?2 When SCRs are inter-
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preted and applied there is generally no indication of the principles of
interpretation involved. In the past there were relatively few SCRs of
concern outside a rather narrow circle, and those who interpreted them
probably felt little need to explain their approach. But nowadays SCRs
impinge directly on central issues of foreign affairs, on important interests
of States, and on the lives of individuals (such as businessmen, alleged war
criminals, or the victims of humanitarian crises).

The aim of this article is to offer some tentative views on the interpre-
tation of SCRs, the result of reflecting on day-to-day practical experience
rather than on theory or learned authorities. If the article stimulates further
consideration of the matter it will have served its purpose.

Two central themes are, first, the need, when interpreting SCRs, to have
particular regard to the background, both the overall political background
and the background of related Council action; and, second, the need to
understand the role of the Council under the Charter of the United
Nations, as well as its working methods and the way SCRs are drafted.

In principle, before interpreting an SCR one needs to know the appli-
cable rules of interpretation. Yet such rules have not been codified, nor
have they emerged clearly from judicial pronouncements or other authori-
ties. They are even more uncertain than the rules of treaty interpretation
prior to the Vienna Convention on the Law of Treaties. Under customary
international law (at least before the adoption of the Vienna Convention)
there was no generally accepted approach to the interpretation of treaties.
But there was a wealth of judicial pronouncements and learned writings.
That is not the case with SCRs. And such general principles of interpreta-
tion as exist in international law need to be applied to different kinds of
instruments having regard to their particular nature. Thus, the authorities
tend to distinguish between the interpretation of treaties and the interpre-
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tation of unilateral acts or even between different kinds of treaties, e.g.
constituent instruments and others.3

The principal judicial authority on the interpretation of SCRs is a brief
passage in the ICJ's 1971 Namibia, Advisory Opinion:

"The language of a resolution of the Security Council should be care-
fully analysed before a conclusion can be made as to its binding effect.
In view of the nature of the powers under Article 25, the question
whether they have been in fact exercised is to be determined in each
case, having regard to the terms of the resolution to be interpreted, the
discussions leading to it, the Charter provisions invoked and, in general,
all circumstances that might assist in determining the legal consequences
of the resolution of the Security Council".4

The Court did not here refer to the Vienna Convention on the Law of
Treaties, adopted some two years earlier, though in other decisions in the
1970s — when considering treaties — it did rely upon that Convention's
rules on interpretation as reflecting the rules of customary international
law, as did other international tribunals. It might be thought that the
Court's remarks in Namibia tend more towards the policy-oriented ap-
proach of McDougal and others than that of the Vienna Convention. In
any event, the Court was not necessarily making a general statement about
the interpretation of SCRs, but was dealing with the question whether
particular SCRs had binding effect. But its remarks in this case may offer
some guidance to the more general issues.
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SCRs have of course been considered in other cases before the Interna-
tional Court, but in no other case has it explained its approach to interpre-
tation. The decision of the Appeals Chamber of the International Criminal
Tribunal for the Former Yugoslavia of 2 October 1995 in the Tadic case5

sheds some light. The Appeals Chamber made no reference to the Vienna
Convention at any point in its extended consideration of the approach to
interpretation of its Statute, which was adopted by an SCR though (unlike
the Rwanda Statute) it is not annexed to an SCR. Nor are the cases on the
interpretation of the resolutions and decisions of other international
organs helpful.6

SCRs may be considered by national courts or the European Court of
Justice but again there is no useful guidance on rules of interpretation. As
already noted, most studies of the resolutions of international organisa-
tions have focused on their legal effects.7 This is an aspect of interpretation,
but the studies in question have not attempted to set out the applicable
rules of interpretation. Moreover, they have generally not concentrated on
SCRs in particular. There are, of course, some important studies of par-
ticular SCRs or groups of SCRs, which may give hints as to how the writers
think SCRs should be interpreted, but again no attempt has been made at
a systematic approach.8
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This article will first address the general background to SCRs: the nature
of the Security Council and its place within the United Nations system;
the nature of SCRs; and how they are drafted. Then it will examine who
interprets SCRs and the question of authentic interpretation. Finally, it
will consider what the rules of interpretation might be, taking as a starting
point — but only as a starting point — arts 31 to 33 of the Vienna
Convention on the Law of Treaties.

I. The Security Council and the Drafting of SCRs

Interpretation of SCRs requires an understanding of the nature of the
Security Council and its place under the United Nations Charter, and an
appreciation of the nature and indeed variety of SCRs. And it also requires
some knowledge of how they are drafted.

1. The Nature of the Security Council and its Powers and
Functions under the Charter

The Security Council, a principal organ of the United Nations, is a political
organ of limited competence.9 With certain exceptions, its powers and
functions relate to the maintenance of international peace and security (for
which the Members of the United Nations have conferred upon it primary
responsibility). Within this field the Members of the United Nations have
conferred upon it very broad powers, including powers not enjoyed by
any other international organ to adopt decisions that are legally binding
for all Members of the United Nations.

While the Security Council has some of the attributes of a legislature,
it is misleading to suggest that the Council acts as a legislature, as opposed
to imposing obligations on States in connection with particular situations
or disputes. In acting under Chapter VII of the Charter the Council makes
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recommendations and takes decisions relating to particular situations or
disputes. It may impose obligations (which under Article 103 of the
Charter prevail over any other treaty obligations), it may reaffirm existing
rules, it may apply existing rules, it may depart from or override existing
rules in particular cases, but it does not lay down new rules of general
application. When establishing the Yugoslav and Rwanda Tribunals the
Council was careful to keep within the laws of armed conflict (a principal
concern being not to infringe the rule nullum crimen sine lege).10 In
connection with attacks on United Nations personnel, it was initially
suggested that the Council should declare that such attacks were interna-
tional crimes and that all States should prosecute or extradite those who
commit them. This approach was set aside in favour of action by the
General Assembly to adopt a Convention on the Safety of United Nations
and Associated Personnel.11 In connection with the requirement that Iraq
compensate those who suffered loss as a result of the invasion of Kuwait
the Council was again careful to keep within existing law: S/RES/687
(1991) of 3 April 1991 reaffirmed that Iraq was liable under international
law for any direct loss, damage or injury to foreign Governments, nation-
als, or corporations as a result of its unlawful invasion and occupation of
Kuwait. More generally, and unlike some other international organs, the
Council has thus far largely avoided the temptation to issue "Declarations"
purporting to state the law in general terms, though it sometimes makes
general pronouncements about the law in connection with its considera-
tion of particular cases and nowadays more frequently issues general
statements concerning its own role and procedures.

The Security Council is not a judicial organ,12 nor in any real sense does
it exercise quasi-judicial functions,13 though, like the General Assembly,
it does have the power, in certain circumstances and in connection with
particular situations or disputes, to establish judicial or quasi-judicial
organs, such as the Yugoslav and Rwanda International Criminal Tribunals
and the Iraq-Kuwait Boundary Demarcation Commission.

In essence, the Security Council is a political organ with powers and
functions set forth in the Charter, in particular the power to make recom-

10 D. Shraga/R. Zacklin, "The International Tribunal for the Former Yugo-
slavia", EJIL 5 (1994), 363 et seq.; Tadic Decision of 2 October 1995, see
note 5.

1i Adopted by A/RES/49/59 of 9 December 1994.
12 Herndl, see note 2, 385.
13 O. Schachter, "The Quasi-Judicial Role of the Security Council and the

General Assembly", AJIL 58 (1964), 959 et seq.; E. Lauterpacht, Aspects
of the Administration of International Justice, 1991, 37 et seq.
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mendations and to adopt binding measures for the maintenance of inter-
national peace and security.

2. Forms of Security Council Action

This article concentrates on SCRs, which are the principal form in which
the Council acts. But there are also other forms of decisions as well as
so-called Presidential statements.14

3. Nature of SCRs

SCRs are not legislation, nor are they judgments or "quasi-judgments",
nor are they treaties. Indeed they are for the most part very different in
nature from treaties. Many SCRs are not intended to have legal effects.
Where they do have legal effects this is often only within the internal legal
order of the United Nations. Relatively few SCRs are intended to have
external legal effects, though these are often the most significant.

A broad distinction may be made between the provisions of SCRs that
take the form of recommendations and those that are mandatory. The latter
either impose obligations on third parties (primarily the Member States)
or authorise action by third parties that might otherwise be unlawful.

SCRs are by no means all of a kind, and the approach to interpretation
may vary depending on their nature. Some are internal to the United
Nations legal order, e.g. the recommendation for the appointment of a
Secretary-General, recommendations concerning United Nations mem-
bership, fixing the date of a by-election to the ICJ. Others are internal to
the Security Council itself, e.g. adopting or amending the Provisional
Rules of Procedure or setting up subsidiary organs. And there are a small
number of resolutions that deal with substantive matters in a general way,
e.g., resolutions on nuclear weapons, terrorism, and attacks on United
Nations personnel.15 But the great majority deal with a particular situation
or dispute. In such cases it is necessary to have as full a knowledge as
possible of the political background and of the whole of the Council's
involvement, both prior to and after the adoption of the resolution under
consideration.

14 P. Tavernier, "Les declarations du President du Conseil de Securite",
AFDI39 (1993}, 86 et seq.

15 S/RES/868 (1993) of 29 September 1993.
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4. How SCRs are Drafted

For the purposes of interpretation, it is also important to have some
understanding of how SCRs are drafted. With few exceptions, there is no
input from the United Nations Secretariat, including the Office of the
Legal Counsel. This distinguishes the Council from many other interna-
tional organs, even within the United Nations. Occasionally the Secretar-
iat may intervene on a specific point of detail of direct concern to them,
and they may produce routine drafts following established precedent.
There is one important qualification: SCRs are frequently based on reports
by the Secretary-General, part of which they may incorporate by refer-
ence, in which case the Secretariat's influence on the substance of the
resolution will be considerable. Typically the Council requests the Secre-
tary-General to submit a report, then considers and approves the report,
with or without modifications, and requests the Secretary-General to
implement that which it has approved.

There is no standard procedure for drafting SCRs. In particular, there
is no institutional mechanism to ensure that resolutions are well drafted.
As already mentioned, there is usually no input from the Office of the
Legal Counsel: legal input therefore has to come from delegations. A
typical draft resolution might go through five stages.

One delegation usually takes the initiative, prepares a first draft and
generally keeps control of the draft throughout subsequent stages. If this
is the United Kingdom the draft would normally be prepared within the
Mission in New York, jointly by those responsible for the substance of
the matter and the legal adviser. Such a draft would be cleared with London
and any suggestions incorporated.

The draft would then usually be discussed (as a completely informal
text, sometimes no more than "elements") with other Missions (not
necessarily Council members) with whom the lead Mission is working
closely on the particular subject. This is often the most important stage,
with intensive negotiations to agree the underlying policy. Very often set
groups work on particular issues, e.g. the "Friends of Georgia", the
"Friends of Western Sahara", the Angola "Troika" (Portugal, Russia and
United States). One or more revisions will then be prepared. This process
may go on for a considerable time.

The third stage is to share the text with each of the other Council
members: this may be done bilaterally or with groups on the Council (e.g.,
the non-aligned) or in the course of informal consultations of the whole.
There will be a preliminary discussion of the major points, and all members
of the Council will then seek instructions from capitals.

The fourth stage is a detailed paragraph-by-paragraph discussion by all
Council members, either by the Permanent Representatives in informal
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consultations or in unofficial groups of the whole. A series of new drafts
may be prepared at this stage over a relatively short period.

Finally, a text will be circulated as an official Council document, first
"in blue" (near final form). This may be done by one or more co-sponsors,
or — and this is often the case where the text is fully agreed and supported
by all Council members — by the President of the Council. There are
occasionally further amendments in the light of last minute instructions,
and the text may be reissued one or more times or amended orally at the
formal Council meeting at which it is adopted.

Only at this last stage, when the draft is circulated as an official Council
document, will it exist in the six official languages of the United Nations.
The draft will almost invariably have begun in English only (though drafts
often record that their original languages were French as well as English);
at some point along the way they may begin to appear in French (prepared
either by the French Mission or the Secretariat). In practice the negotia-
tions, including informal consultations of the whole, will have concen-
trated on the English language text.

It will be seen that most of the negotiating history of a resolution is not
on the public record, and indeed may be known in full only to Council
members or even a limited number of them. Legal input can be somewhat
haphazard. The first draft has often been prepared by or with a lawyer, but
thereafter things may move very fast and it is highly desirable (though not
invariably the case) that legal input is available at each stage of the drafting
in order to ensure that the resolution is legally sound and as clear as
possible.

This drafting process is not so different from most international nego-
tiations, but it has implications for interpretation. SCRs cannot be inter-
preted as though they were domestic legislation or even necessarily in the
same way as treaties. Unlike treaties most provisions of SCRs are not
intended to create rights and obligations binding on States. Many are
operational or internal to the United Nations or of a political nature, and
they often deal with short-term matters.

An EC Council Resolution of 8 June 1993 on the quality of drafting of
Community legislation states that such legislation should be "clear, simple,
concise and unambiguous".16 There is no equivalent resolution of the

16 OJC 166,17.6.1993,1; European Union, Selected Instruments taken from
the Treaties, Book I, Vol. I (1993), 877. One international tribunal that
has considerable experience of interpreting what might loosely be termed
"resolutions" is the Court of Justice of the European Communities, but
the context in which it operates and the kinds of "resolutions" that it has
to interpret are so far removed from the Security Council that its juris-
prudence is of little assistance.
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Security Council. In an ideal world, each resolution would be internally
consistent, consistent with earlier Council action on the same matter, and
consistent with Council action on other matters. Each resolution would
be concise, and avoid superfluous or repetitive material. Consistency and
conciseness are elements of clarity, but the latter also requires, more
generally, the precise and unambiguous use of language. It is, of course,
only possible to use clear language when the policy is clear.

SCRs are frequently not clear, simple, concise or unambiguous. They
are often drafted by non-lawyers, in haste, under considerable political
pressure, and with a view to securing unanimity within the Council. This
latter point is significant since it often leads to deliberate ambiguity and
the addition of superfluous material (presumably thought at the time to
be harmless).17

The techniques employed by the Council in drafting resolutions could,
if they were clear and consistent, assist the process of interpretation. For
example, as general practice nowadays, when the Council intends a pro-
vision to be mandatory, the resolution contains or refers to an Article 39
determination, and includes the words "acting under Chapter VII" or
reference to an appropriate article thereof, as well as the word "decides".
But such drafting practices as exist are not always well-known or appre-
ciated, nor are they always applied consistently. The importance which
lawyers attach to consistency of drafting has to be balanced against the
need for flexibility if general agreement is to be reached, and as often as
not reached swiftly.

II. Who Interprets SCRs?

SCRs fall to be interpreted by a wide range of authorities and individuals.
Above all, the Security Council and its subsidiary organs constantly
interpret and apply SCRs.

Only the Security Council, or some body authorized to do so by the
Council, may give an authentic interpretation in the true sense. As the
Permanent Court said, "it is an established principle that the right of giving
an authoritative interpretation of a legal rule (le droit d'interpreter autken-
tiquement) belongs solely to the person or body who has power to modify

17 H. Freudenschuss, "Article 39 of the UN Charter Revisited: Threats to
the Peace and the Recent Practice of the UN Security Council", Austrian
J. Publ. Int. Law 46 (1993), 1 et seq.
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or suppress it".18 Such authentic interpretations are likely to be more
common in the case of SCRs than in the case of treaties. They may be given
in a subsequent resolution or in some other way (e.g. a Presidential
statement or a letter from the President). Recent examples include the
following:

- S/RES/713 (1991) of 25 September 1991 required all States to implement
an embargo on deliveries of weapons and military equipment "to Yu-
goslavia". In light of the breakup of Yugoslavia S/RES/ 727 (1992) of 8
January 1992 reaffirmed the embargo and decided that it "applies in
accordance with paragraph 33 of the Secretary-General's report
(S/23363)". Paragraph 33 of the report set out the Secretary-General's
Special Representative's interpretation of S/RES/713 that the arms em-
bargo continued to apply to all the territories of the former Yugoslavia.
This interpretation was reaffirmed in S/RES/762 (1992) of 30 June 1992.

- In a letter of 5 February 1992 the President of the Council recorded that
the members of the Council had no objection to the German Govern-
ment's intention to export two demilitarised mine-clearing tanks to
Somalia, on the assumption that this did not conflict with the arms
embargo imposed by S/RES/733 (1992) of 21 January 1992.

- S/RES/773 (1992) of 26 August 1992 confirmed that demarcation of the
off-shore boundary was within the Iraq-Kuwait Boundary Demarca-
tion Commission's terms of reference under S/RES/687 of 3 April 1991.

- S/RES/837 (1993) of 6 June 1993 reaffirmed that the Secretary-General
was authorised under S/RES/814 (1993) of 26 March 1993 to take all
necessary measures against those responsible for certain armed attacks
to establish the effective authority of UNOSOM throughout Somalia,
including to secure the investigation of their actions and their arrest and
detention for prosecution, trial and punishment.

- S/RES/970 (1995) of 12 January 1995 reaffirmed that the requirements
in paragraph 12 of S/RES/820 (1993) of 17 April 1993 - that imports,
exports and trans-shipments through the Serb-held areas of Croatia and
Bosnia were to be permitted only with authorisation from the Govern-
ment of Croatia or Bosnia — applied to all shipments across the
international border between Serbia and Bosnia. This authentic inter-
pretation was apparently considered necessary because of a contrary
interpretation provided by the Legal Adviser to the Co-Chairmen of
the Steering Committee of the International Conference on the Former
Yugoslavia (S/l995/6, para. 6).

18 Jaworzina Advisory Opinion of 6 December 1923, PCI] Series B, No. 8,
37.
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- S/RES/1022 (1995) of 22 November 1995 provided for the automatic
suspension of the embargo on the Bosnian Serb areas upon the fulfil-
ment of a certain condition, but the interpretation of this condition was
far from clear (and indeed there were differing opinions even among
Council members). The President of the Council, with the agreement
of the Members of the Council, made a statement to the press announc-
ing that the condition had been met and that the sanctions were therefore
suspended.

As with any authentic interpretation the line between interpretation and
amendment is not always clear. One question that may be posed is whether
an authentic interpretation by the Security Council needs to take the same
form as the provision that is the subject of the interpretation. But there
seems no reason why an authentic interpretation of a mandatory Chapter
VII provision need necessarily itself take the form of a mandatory Chapter
VII provision.

The role of subsidiary organs of the Council deserves particular atten-
tion. Such organs often need to interpret particular SCRs in carrying out
their functions. Obvious examples are the International Criminal Tribu-
nals for the Former Yugoslavia and Rwanda, which are constantly required
to interpret their Statutes, both when adopting and applying their Rules
and when giving judgment. The United Nations Claims Commission is in
a similar position. Sanctions Committees in effect interpret their respective
SCRs whenever they apply them.19 In all these cases the decisions of the
subsidiary organs are binding to the extent provided for in the relevant
SCRs. For other purposes, while their interpretations are not "authentic"
they may, depending on the circumstances, be highly persuasive. The
circumstances are, however, important. Sanctions Committees, for exam-
ple are not judicial or quasi-judicial bodies, they do not hear detailed
arguments, and the representatives of Council members who attend are in
most cases not lawyers. Moreover, the Committees, which meet in private,
take a very large number of decisions very rapidly, and inconsistencies or
apparent inconsistencies, both within a Committee and between Commit-
tees, may well occur, sometimes for good policy reasons, sometimes not.
Reasons are rarely given, the records of the Committee are marked "re-
stricted" and are not public documents, published documentation is slight,
and so it is unlikely that definitive conclusions can be drawn from their

19 M.P. Scharf/J.L. Dorsin, "Interpreting UN Sanctions: The Rulings and
Role of the Yugoslavia Sanctions Committee", Brook.J.Int'l L. 19 (1993),
771 et seq.; M. Koskenniemi, "Le Comite des Sanctions (cree par la
resolution 661 (1990) du Conseil de Securite)", AFDI 37 (1991), 119
et seq.
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work as to the proper interpretation of the sanctions resolution in ques-
tion.

In addition to the Security Council other organs of the United Nations
may, in carrying out their own functions, interpret Security Council
resolutions, as may other international organisations. Castaneda gives an
example of the General Assembly interpreting the word "area" in an SCR
on Korea as meaning "all of Korea".20 The United Nations Secretariat, in
particular, is constantly required to interpret and apply SCRs.21

The ICJ and other international tribunals (including those on Yugosla-
via and Rwanda) may have to interpret SCRs for the purpose of giving
effect to what the Council has decided. They may do so with binding effect
for the parties to the particular case.

The Governments (and sometimes the legislatures) of Member States
(and indeed of non-Member States) as well as international organizations
such as the European Community interpret SCRs, particularly when
legislating or taking administrative action to implement them. Domestic
courts (including for this purpose the European Court of Justice) likewise
may be faced with cases where the interpretation of an SCR is relevant.
And finally, lawyers advising private entities or individuals (e.g. compa-
nies, alleged war criminals) have to interpret certain SCRs, as do academics
and other commentators.

III. How Should SCRs be Interpreted?

It is convenient to approach the interpretation of SCRs with arts 31 to 33
of the Vienna Convention on the Law of Treaties in mind, to test how far
the method set forth therein for the interpretation of treaties is or is not
appropriate for SCRs. But in doing so it is salutory to bear in mind
Thirlway's comment:

"It is unclear to what extent, if any, the rules as to interpretation of
treaties may be applied, by extension, to the interpretation of the
resolutions or decisions of international organizations. In one sense, a

20 Castaneda, see note 2, 91.
21 J. Soubeyrol, "Aspects de la fonction interpretative du Secretaire-General

de 1'O.N.U. lors de 1'affaire du Congo", RGDIP 70 (1966), 565 et seq.
Rosenne points out that each principal organ of the United Nations is par
inter pares, having no power to change the meaning of a decision of
another principal organ, but not being prohibited from interpreting a
decision of another if that is necessary for the purposes of a decision: see
note 3, 114.
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resolution represents, like a treaty, a meeting of wills, a coming-together
of the (possibly opposing) aspirations of the States whose representa-
tives have negotiated its drafting. In another sense, it is a unilateral act,
an assertion of the will of the organ adopting it, or a statement of its
collective view of a situation".22

As already indicated, at the beginning of this article, there is little authority
on the interpretation of non-treaty texts. In one of its earliest judgments
the United Nations Administrative Tribunal indicated that it would adopt
the ICJ's approach to treaty interpretation in its interpretation of staff
regulations and rules:

"In the view of the Administrative Tribunal, the construction of a rule
or regulation must respond to the following requirements: (1) the
interpretation must be a logical one; (2) it must be based upon an attempt
to understand both the letter and the spirit of the rule under construc-
tion, and (3) the interpretation must be in conformity with the context
of the body of rules and regulations to which it belongs, and must seek
to give the maximum effect to these rules and regulations. ... In its
interpretation of staff rule 145 and of the Statute of the Tribunal the
Tribunal shares the opinion of the International Court of Justice that in
cases like those before this Tribunal, full use must be made of the
principle that the legal text must remain effective rather than ineffective:
ut res magis valeat quampereat".23

1. The Terms of the Resolution

On any view, the first step is to decide what are "the terms of the resolution
to be interpreted". The form of SCRs is nowhere laid down but usually
they consist of unnumbered preambular paragraphs and numbered opera-
tive paragraphs. Annexes are rare, but where they exist they are an integral
part of the resolution (e.g. the Statute of the Rwanda Tribunal, annexed to
S/RES/955 (1994) of 8 November 1994; the list of oil-related equipment
in S/RES/883 (1993) of 11 November 1993). There are no titles.

The preambles to SCRs may assist in interpretation, by giving guidance
as to their object and purpose, but they need to be treated with caution

22 Thirlway, see note Iy29.
23 Howraniand 4 others, UNAT Judgment No. 4 (1951), Judgments of the

United Nations Administrative Tribunal (JUNAT) Nos 1-70, 8. See also
Crawford, UN AT Judgement No. 61 (1955), JUNAT Nos 1-70, 331.
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since they tend to be used as a dumping ground for proposals that are not
acceptable in the operative paragraphs. And there is no conscious effort to
ensure that the object and purpose of each operative provision is reflected
in the preamble.

Unlike most treaties, SCRs are often not self-contained. They may refer
to, and incorporate by reference, other documents, such as reports of the
Secretary-General. An important example is S/RES/827 (1993) of 25 May
1993 establishing the International Criminal Tribunal for the Former
Yugoslavia, by which the Council adopted the Statute of the Tribunal
contained in a report of the Secretary-General. SCRs concerning peace-
keeping operations frequently define their mandate and other matters by
reference to reports of the Secretary-General.

Unlike most treaties, SCRs are often part of a series and it is only
possible to understand them as such. In its Namibia Advisory Opinion,
the International Court said that a[b]efore analysing [resolution 276], it is
necessary to refer briefly to resolutions 264 and 269, since these two
resolutions have, together with resolution 276, a combined and cumulative
effect".24 But the Council does not always make the relationship to earlier
resolutions clear, in particular to what extent they are superseded or
revoked. Usually resolutions reaffirm or recall earlier resolutions on the
same matter (either specifically or in general terms), and sometimes they
expressly terminate or suspend the provisions of earlier resolutions, e.g.
in the case of sanctions.25 Sometimes it will be clear on the face of it when
a provision terminates: peace-keeping mandates are almost invariably
extended until a certain date.

Finally, two subsidiary points concerning the text. First, it is not entirely
clear which publication is authoritative. The documentation of the Coun-
cil is somewhat obscure, but probably the most authoritative text is that
published under the symbol S/RES/= immediately following adoption.
The texts printed in the annual volume entitled Resolutions and Decisions
are occasionally edited in a way that does not reflect the intentions of the
drafters. (This is usually of no significance, but can be disturbing: e.g.
S/RES/727 (1992) of 8 January 1992 as published in Resolutions and
Decisions refers simply to "the report of the Secretary-General", where
earlier in the resolution there is a reference to two reports. The text as
adopted contained the document number of the report in question.)

Second, there are six official and working languages of the Security
Council, and resolutions of the Council are adopted and published in all

24 See note 2, 51.
25 See also S/RES/1031 (1995) of 15 December 1995, which states expressly

that earlier authorizations of the use of force are terminated.
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six. In principle, all six language versions are authentic. All six language
versions are available immediately prior to adoption, though some lan-
guage versions may be heavily corrected on editorial grounds after adop-
tion: since the negotiations will have taken place on the English text,
corrections to the English text are only of the most minor kind, such as
uncontentious punctuation, spelling, or the consistent use of abbrevia-
tions. In practice, as explained above, resolutions are drafted and negoti-
ated in one or two languages, English or occasionally French, and the
document which is voted on may indicate an original language or lan-
guages. In considering any divergencies between the six language versions,
the rules in article 33 of the Vienna Convention may assist, though it would
be even more unrealistic in the case of an SCR than in the case of a treaty
to ignore the fact that some versions are mere translations — often
unchecked translations (and in the case of the Chinese and Russian ver-
sions likely to have been finalized by a single delegation) — of the version
or versions in which the draft was negotiated.26

2. The General Rule of Interpretation

Having determined "the terms of the resolution to be interpreted", the
Vienna Convention approach would suggest that the resolution is to be
interpreted in good faith in accordance with the ordinary meaning to be
given to its terms in their context and in the light of its object and purpose.
While the application of any such general rule involves a single process,
the various elements will, for convenience, be examined in turn. Before
doing so, however, it should be recalled that in its Tadic Decision of 2
October 1995 the Appeals Chamber of the International Criminal Tribu-
nal for the Former Yugoslavia considered at some length its general
approach to the interpretation of the jurisdictional provisions of its Stat-
ute.27 After considering briefly the "literal interpretation" of the Statute
and at more length its "teleological interpretation", the Appeals Chamber
proceeded to an extended "logical and systematic interpretation". While
the Statute is obviously an instrument with special characteristics, the
approach of the Appeals Chamber is of interest, given the paucity of other
authorities.

26 Sh. Rosenne, "On Multi-Lingual Interpretation", Is.L.R. 6 (1971), 360
et seq., reprinted in: J. Norton Moore (ed.), The Arab-Israeli Conflict,
Vol. II, 1974, 906 et seq. Rosenne points out that in the case of requests
for advisory opinions only the English and French texts of the resolutions
and other materials are transmitted to the Court, see note 3, 995.

27 See note 5, paras. 71 to 78 et seq.
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a) Good Faith

The requirement of good faith in interpretation applies to the interpreta-
tion of resolutions as it does to treaties. This is reinforced by Article 2
para. 2 of the Charter, in accordance with which all Members shall fulfil
in good faith the obligations assumed by them in accordance with the
Charter.

b) Ordinary/Special Meaning

According to the Vienna Convention terms should be interpreted in
accordance with their ordinary meaning, with a special meaning being
given to a term only if it is established that "the parties" so intended. There
are no parties to a resolution, only the Council, but subject to this point,
the ordinary meaning/special meaning distinction is no more than com-
mon sense, which should apply equally to the interpretation of SCRs. The
terms used in SCRs, to the extent that they are standard, will presumably
bear the same meaning in each resolution, e.g. similar terms for the
description of arms embargoes or trade sanctions. But given the way SCRs
are drafted, and the fact that for the most part they are intended to have
political and not legal effect, it would be a mistake to approach the text as
if it were drawn up with the care and legal input of a treaty. Moreover,
SCRs tend not to be particularly detailed, and it may be necessary to imply
certain terms, e.g. an exception for supplies to diplomatic missions of third
countries in the case of sanctions resolutions. Inconsistencies in the use of
terms and ungrammatical constructions are not uncommon, and it is
misleading to pay undue attention to such matters, to analyse them under
a microscope as one might English legislation or even a treaty. On the other
hand one cannot ignore such matters; they may be deliberate and impor-
tant. But how does an outsider know? Or even an insider some time later?

c) Context

The terms of a resolution are to be interpreted "in their context". What,
in the case of an SCR, would be the context in the narrow technical sense?
Here, the Vienna Convention, in so far as it elaborates on context, is not
of much assistance since, as already mentioned, there are no parties to an
SCR. Clearly the context of the terms of the resolution includes the whole
text of the resolution, including its preamble and any annexes, but what
more?

The Vienna Convention refers to "any agreement relating to the treaty
which was made between all the parties in connection with the conclusion
of the treaty". The equivalent of this would be any agreement relating to
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the resolution which was made in connection with the adoption of the
resolution between all the members of the Council or at least all those who
voted for the resolution. Such an agreement is likely to be very rare, since
it is happily not the practice of the Security Council to have recourse, when
adopting resolutions, to separate documents or separate agreements. In so
far as such agreements would have effect for non-members of the Council
they would need to be available to them. One example is the statement
made by the President of the Council on behalf of the members of the
Council immediately prior to the adoption of S/RES/743 (1992) of 21
February 1992 establishing the United Nations Protection Force (UN-
PROFOR) in Croatia. In his report the Secretary-General had recom-
mended that UNPROFOR be established under Chapter VII, so that the
Government of Croatia could not withdraw consent prior to the expiry
of the mandate at the end of a year. S/RES/743 contains a preambular
paragraph recalling Article 25 of the Charter, but — for political reasons
— does not contain the words "acting under Chapter VII". At the time of
the adoption of this resolution by the Council the President of the Council
stated, during the formal meeting and with the agreement of all Council
members, that the reference to Article 25 in the preamble meant that the
decisions contained in the resolution were binding.

The Vienna Convention also refers, as part of the context, to "any
instrument which was made by one or more of the parties in connection
with the conclusion of the treaty and accepted by other parties as an
instrument related to the treaty". There is no example of such an instru-
ment in connection with an SCR.

d) Object and Purpose

The Vienna Convention provides that a treaty shall be interpreted in the
light of its object and purpose. Likewise, one would expect an SCR to be
interpreted in the light of its object and purpose. But where do we look
for the object and purpose of a resolution? The preamble may be helpful,
although as already indicated it needs to be read with caution. The back-
ground documents (e.g. Secretary-General's reports) are likely to be very
important. Equally, one may need to look at statements made by Council
members (and by others) in the Security Council before and after adop-
tion. One may need to look at other statements made, including those
made to the media, though these are likely to be less significant than formal
statements on the record. In short, one needs to look at all the circum-
stances of the adoption of a resolution in order to determine its object and
purpose. For example, as regards the comprehensive trade sanctions im-
posed upon the Federal Republic of Yugoslavia by S/RES/757 (1992) of
30 May 1992, both the terms of the preamble and many of the statements
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made in the Security Council upon adoption made it clear that the purpose
was not to punish the people of Yugoslavia but rather to induce the
authorities to behave responsibly.

In its Tadic Decision of 2 October 1995 the Appeals Chamber of the
International Criminal Tribunal for the Former Yugoslavia, after noting
that a literal interpretation of the jurisdictional provisions of its Statute did
not lead to a clear result, said that "in order better to ascertain the meaning
and scope of these provisions, the Appeals Chamber will therefore con-
sider the object and purpose behind the enactment of the Statute". It found
the object and purpose in the terms of the SCR adopting the Statute, but
also in the statements and SCRs leading up to the establishment of the
Tribunal as well as in the report of the Secretary-General containing the
Statute and the statements of Security Council members regarding their
interpretation of the Statute (see also para. 92). It summarized its approach
and conclusion in the following words:

"In the light of the intent of the Security Council and the logical and
systematic interpretation of Article 3 (of the Statute) as well as custom-
ary international law, the Appeals Chamber concludes that, under
Article 3 of the Statute, the International Tribunal has jurisdiction over
the acts alleged in the indictment, regardless of whether they occurred
within an internal or an international armed conflict".28

e) Other Matters to be Taken into Account

Article 31 of the Vienna Convention provides that there shall be taken into
account, together with the context, three other matters: subsequent agree-
ments, subsequent practice, and any relevant rules of international law.

The equivalent in the case of an SCR to "any subsequent agreement
between the parties regarding the interpretation of the treaty or the
application of its provisions" is, it may be thought, a subsequent resolution
of the Security Council or other formal act by the Council regarding the
interpretation or application of the resolution. Examples have already been
given of such authentic interpretation by the Council. One question is
whether a subsidiary organ of the Council composed of all the members
of the Council, such as a Sanctions Committee or the Compensation
Commission, may likewise give an authentic interpretation of a resolution.
This will depend on whether the subsidiary organ is authorised to give
such interpretations. But whether it is or not, an interpretation given by
such organ in the course of its application of a resolution may, as indicated

28 See note 5.
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above, depending on the circumstances be an important indication of the
understanding of the members of the Council about the resolution.

The Vienna Convention refers to "any subsequent practice in the appli-
cation of the treaty which establishes the agreement of the parties regarding
its interpretation". Again, this is a kind of authentic interpretation. It might
be possible to demonstrate subsequent practice establishing the agreement
of the Council or of the members of the Council to a particular interpre-
tation, but again there may be doubt as to whether this falls within the
general rule or is a supplementary means of interpretation. In fact, the
subsequent practice of bodies such as the Sanctions Committees or even
the views of the authors of a resolution may play an important role.

Lastly, as part of the general rule, the Vienna Convention would have
the interpreter take into account "any relevant rules of international law
applicable in the relations between the parties". The role of international
law in the work of the Council has been the subject of some illuminating
studies.29 In this context, it has to be borne in mind that Article 103 of the
Charter provides that in the event of a conflict between obligations under
the Charter (which include the obligation to accept and carry out the
decisions of the Council) and obligations under any other international
agreement obligations under the Charter prevail. Thus, e.g., in the case of
the sanctions resolutions concerning the former Yugoslavia it was made
clear, both in letters from the Sanctions Committee and eventually in
subsequent resolutions, that the obligation to prevent traffic on the
Danube overrode obligations under the Danube Convention. Issues of this
kind arose in the Lockerbie Interim Measures Orders.30

The extent to which SCRs should be interpreted taking into account
applicable rules of international law, whether general international law or
particular treaties, depends in the last analysis on the intentions of the
Security Council (as evidenced by the text of the resolution and the
surrounding circumstances). If it appears that the Council was intending
to lay down a rule irrespective of the prior legal obligations of States, in
general or in particular, then that intention would prevail; if, conversely, it
appears that the Council was intending to base itself on existing legal rules
or an existing legal situation, then its decisions ought certainly to be
interpreted taking those rules into account. The United Nations Charter
is, of course, of fundamental importance, both for the rules of law it

29 J. Kahng, Law, Politics and the Security Council, 1984; R. Higgins, "The
Place of International Law in the Settlement of Disputes by the Security
Council", AJIL 54 (1970), 118 et seq.; A. Prandler, "The Security Council
and International Law",ActaJuridica Academiae Scientiarum Hungari-
cae 16 (1-2) (1974), 177 et seq.; Herndl, see note 2, 385.

30 ICJ Reports 1993, 2.
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contains and its Purposes and Principles and because it is the basis for all
the Security Council's activities.

3. Supplementary Means of Interpretation

Article 32 of the Vienna Convention permits recourse to supplementary
means, including preparatory work and the circumstances of a treaty's
conclusion, in order to confirm the meaning resulting from the application
of the general rule or to determine the meaning when the interpretation
according to the general rule leaves the meaning ambiguous or obscure or
leads to a manifestly absurd or unreasonable result.

How relevant is the distinction made by the Vienna Convention be-
tween the general rule and supplementary means in the case of SCRs? Even
in the case of treaties the distinction is not in practice as clear as the Vienna
Convention might suggest, and it is even less clear in relation to SCRs.
Indeed, given the importance of the historical background for the inter-
pretation of SCRs any serious interpretation of an SCR has to have regard
to the circumstances of the adoption of the resolution and such prepara-
tory work as is available.

a) Preparatory Work

In the case of an SCR there may be little difference between the search for
the context or object and purpose and an examination of the travaux
preparatoires. As already indicated, SCRs are rarely self-contained, but
often refer to earlier SCRs and to reports31 and letters. All Security Council
documents referred to in the resolution or referred to at the beginning of
the meeting or series of meetings at which the resolution is adopted would
need to be considered as part of the travaux preparatoires of an SCR,
though they would also have been considered in the search for context and
object and purpose. These would include reports of the Secretary-General,
which are often very important, letters requesting the holding of the
meeting, such drafts of the resolution as are put forward formally as "S"
documents, amendments that are put forward formally and accepted or
rejected at the meeting, the verbatim record of the debate at the meeting,
including statements made before or after the vote. It is not often that
Council members make formal statements of interpretation before or after
adoption — normally these statements are political — but it does happen.
The similar points of interpretation made by the United States, United

31 See note 5, paras 86 and 87.
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Kingdom and French representatives upon adoption of the Yugoslav
Tribunal Statute were accorded considerable weight by the Appeals Cham-
ber in its Tadic Decision of 2 October 1995.32

It is a commonplace that the travaux preparatoires are frequently of
little use in the case of the interpretation of treaties, but when they exist
they may well be more useful in the case of SCRs. On the other hand, the
fact that so much of the preparatory work takes place behind the scenes,
in informal consultations of some or all Council members, without pub-
lished records, means that much material that could be useful is simply not
available.33 This is not a new phenomenon or one confined to SCRs. SCRs
have never been drafted in public, and even when lengthy debates used to
take place these were largely procedural and polemical and shed little light
on the resolution eventually adopted. Even at codification conferences,
"the most difficult problems are resolved not by a debate, but by corridor
negotiations that the records do not reflect at all or insufficiently".34

b) The Circumstances of the SCR's Adoption

The second "supplementary means" mentioned in article 32 of the Vienna
Convention is "the circumstances of [the treaty's] conclusion". Again, in
the context of an SCR the circumstances of the adoption of the resolution
are likely to have been fully examined in the search for the context and
object and purpose.

c) Other Supplementary Means

Other supplementary means, not mentioned expressly in the Vienna
Convention, may be important in connection with the interpretation of
SCRs, e.g. statements made in the Council after adoption, subsequent

32 See note 5, paras 75, 88, 143.
33 There are no official records of informal consultations. The Secretariat

take notes for their own internal purposes as well as sound recordings,
but these are not available to others, and in any event would not give a
complete picture since even informal consultations are often only the tip
of the iceberg. The reports of individual Council members may in due
course become available as part of their public records, but those need to
be treated with caution. Even more caution is needed with the notes or
recollections of individual delegates.

34 Yasseen, see note 1, 85. The Third United Nations Conference on the
Law of the Sea, 1973-82, is a good example of the phenomenon. The
temptation for "those who were there" to write their memoirs, as it were,
is seen here too.
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practice of States that is not sufficient to establish "the agreement of the
parties" regarding interpretation but which sheds light on the interpreta-
tion placed upon the resolution by more or less directly involved States.
Thus one may need to have regard to the legislation enacted in the various
countries in implementing a resolution. For example, in order to interpret
the obligation upon States to comply with orders of the Yugoslav Tribunal
it may be helpful to see how the various States that have enacted legislation
have themselves given effect to that obligation.

A further "supplementary means" could be the writings of learned
authors. These could, e.g., be international or government officials who
were directly involved (who have the benefit of inside knowledge); but
equally they may be academic writers (who may have the benefit of
objectivity). However, writings on SCRs have thus far been relatively
sparse. Perhaps this will change, especially in such fields as international
criminal law and sanctions.

The following are offered by way of tentative conclusions:

(a) The aim of interpretation should be — to adapt Lord McNair on
treaties — to give effect to the intention of the Council as expressed by the
words used by the Council in the light of the surrounding circumstances.

(b) The interpreter will, even if this is not expressly stated, seek to apply
the general principles of interpretation as they have been elaborated in
relation to treaties. The interpreter is likely to turn to the rules in articles
31 to 33 of the Vienna Convention, especially the general rule in article
31.1 and the supplementary means referred to in article 32.

(c) But caution is required. SCRs are not treaties: indeed the differences
are very great. Nor are SCRs necessarily all of the same nature. SCRs must
be interpreted in the context of the United Nations Charter. It becomes
highly artificial, and indeed to some extent is simply not possible, to seek
to apply all the Vienna Convention rules mutatis mutandis to SCRs.

(d) In the case of SCRs, given their essentially political nature and the
way they are drafted, the circumstances of the adoption of the resolution
and such preparatory work as exists may often be of greater significance
than in the case of treaties. The Vienna Convention distinction between
the general rule and supplementary means has even less significance than
in the case of treaties. In general, less importance should attach to the
minutiae of language. And there is considerable scope for authentic inter-
pretation by the Council itself.




