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The Transparency of Global Governance
Anne Peters
1. Problématiqe and concepts
In August 2013, the US-American military officer Bradley (Chelsea) Manning, who had
transmitted information about war crimes committed by members of the US army during the
Iraq war to WikiLeaks, was condemned to a 35 years prison sentence for violation of the
Espionage Act.1 Another individual who has become a globally relevant actor in the context
of transparency is Edward Snowden, an employee of the US-American secret service CIA,
who revealed to the public and to foreign governments the existence of a secret internet
surveillance programme conducted by the United States, PRISM.
PRISM and other surveillance activities of the US-American National Security Agency
(NSA), spying on private and inter-agency telephone and internet communication in
numerous European States, illustrate the problématique of this paper: in a liberal system of
governance, the ideal is that the governors themselves should be transparent about the
measures they take or not, while the citizens’ sphere of privacy should be respected. Citizens
are under no prima facie-transparency obligation – quite to the contrary. PRISM reversed this
order: all users of the internet, mostly private individuals, were rendered transparent through
the surveillance programme – but that fact was completely concealed to outsiders, the
measure itself was intransparent. Snowden rendered the surveillance programme partly
transparent. He did this by breaching his obligations under his employment contract, and by
committing a crime under US-American law.
May this action, which is illegal under the positive, domestic law of a state, be justified or
excusable under some higher principles, maybe under international legal obligations of
transparency vis-à-vis foreign states and foreign citizens? The answer to our question depends
on the existence of transparency or publicity principles under international law.
‘Publicity’ is a traditional term of political theory (and political practice). Publicity
(δημοσιότητα) contains the word δημος, the people. This etymology shows that the ancient
Greeks had already realised the inner link between publicness or publicity and democracy. In
contrast, ‘transparency’ has become a more recent buzzword, also in the field of international
law and governance. In this contribution, both terms are used interchangeably. By
‘transparency’, I understand a culture or scheme in which relevant information (on law and
politics) is available.
In all major fields of international law – e.g. environmental law, trade and investment law,
human rights law, international humanitarian law, health law, peace-and-security law –
demands for more transparent institutions and procedures have recently been voiced by civilsociety actors, by states, and within the international institutions themselves, and have to a
large extent also been honoured. We have called this the transparency turn in global
governance.2
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The turn concerns, first, transparency for governance,3 i.e. requirements imposed by
international law on states. Examples are found in the Aarhus Convention4 and the Council of
Europe Convention on Access to Official Documents (No. 205) of 2009.5 A recent example in
the field of international security law are the UN Human Rights Council’s Framework
Principles for Securing the Human Rights of Victims of Terrorism of 2012. One of these
principles is the imperative to conduct an effective official investigation of lethal incidents
under ‘public scrutiny’.6
The Human Rights Committee’s General Comment No. 34 on art. 19 CCPR of 20117 offered
an important, extended reading of the human right to information, and understood it as
encompassing a right to access to official documents, held by states, and to those held by
functionally public actors. I submit that international organisations might be counted among
those actors which exercise public functions.
This leads us to the second dimension of the transparency turn, the increasing demands on the
transparency of (global) governance actors themselves. Transparency requirements are, e.g.,
imposed on the EU in the EU Transparency Regulation of 2001.8 With regard to the World
Trade Organization (WTO), the Sutherland Report devoted an entire section to the debate on
improving the transparency of the WTO and civil society involvement.9 An example for
transparency of an international conference is the Conference/Meeting of the parties of the
UN Framework Convention on Climate Change and Kyoto Protocol (COP 16/CMP 6), held in
Cancún in 2010, which was explicitly conducted under the heading of transparency. 10
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Furthermore, in 2010, the World Bank issued its ‘World Bank Policy on Access to
Information’.11 A final example is the initiative of the ‘Small 5’ (a group of small states) of
2012, which suggested a draft resolution ‘Enhancing the accountability, transparency and
effectiveness of the Security Council’12 that was ultimately not adopted by the UN-General
Assembly.
2. The normative quality of transparency
Currently, no general international transparency treaty exists, and such a codification would
probably be neither feasible nor desirable. The question is whether a customary international
law principle of transparency exists, or a general principle of law in that sense. However, in
order to be ‘legalisable’ under these two headings, a concept ‘must meet two fundamental
structural preconditions: it must be sufficiently precise to generate an obligation and to assess
its implementation, and it must have an obligor and an obligee.’13 Both conditions are not
easily fulfillable with regard to the transparency buzzword. As a result, it would seem difficult
to argue that transparency as such is a norm of hard international law – and maybe it can
never become one.14 But this finding might be of little relevance. Maybe the classic boxes, the
‘sources’ in terms of Art. 38 ICJ-Statute, do not tell us much about the state of international
law and its power to influence the behaviour of internationally relevant actors.
3. The value and functions of transparency
In international law and governance, we can discern three clusters of functions: (1) good
governance and the rule of law, including foreseeability, accessibility, and legal clarity; (2)
accountability, participation, and democracy; (3) effectiveness and efficiency, notably in the
financial sector.
I will here discuss only the second cluster. Democracy needs transparency. The classic
statement in this regard was tendered by James Madison: ‘[a] popular Government, without
popular information, or the means of acquiring it, is but a prologue to a Farce or a Tragedy; or
perhaps both. Knowledge will forever govern ignorance: [a]nd a people who mean to be their
own Governors must arm themselves with the power which knowledge gives.’15
Transparency is obviously a conditio sine qua non for the informed consent of the governed.
It is critical for uncovering abuses and defending interests. Transparency can arguably
alleviate the ‘democratic deficit’ of global governance. But transparency in itself does not
bring about democracy – it is solely a precondition for democratic procedures.
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Transparency facilitates control and scrutiny and can thus help to improve accountability. But
the question is to whom the accountability of international law and policy-makers, notably the
international organisations, should extend – to member states of specific organisations, to all
states, to a global citizenry? Who are the relevant and legitimate actors, who should the
recipients of the accounts be?
In this context, Allen Buchanan and Robert O Keohane usefully distinguish between ‘narrow’
and ‘broad’ accountability.16 Broad accountability means not only allowing those who
presently receive the accounts (the states, notably the member states of specific organisations)
or also others (such as NGOs and populations) who might wish to contest the very terms of
accountability. The gist is that ‘broad transparency is needed for critical revision of the terms
of accountability.’17 Seen in this way, transparency becomes even more important for
accountability because it can address the accountability mismatch.
But here an objection can be raised: is not transparency merely a surrogate, replacing the
much more difficult substantive issues of democracy, good governance, economic efficiency,
social justice and the rule of law?18 Indeed, there does exist the danger that certain types of
transparency will degenerate to ‘empty titles of legitimacy’.19 The debate on transparency
‘masks’ other issues behind it. But the gist is that while transparency is indeed a substitute, it
is however a necessary one, because it replaces, in a global and pluralistic political space, the
unattainable certitude and conviction about the ‘right’ international law and policy through a
procedural device allowing everyone to form his own opinion on matters of global
governance.
To conclude, while transparency policies to a certain degree generate only an ersatz
legitimacy and may even at times be counterproductive, they more often seem to be ‘a
reasonable initial step’20 towards improving the accountability and legitimacy of international
law and governance. Still, transparency has its drawbacks, to which I now turn.
4. Drawbacks of transparency
First, there are intrinsically negative effects of transparency, notably the dangers posed to the
quality of deliberations.21 Second, there are countervailing legitimate interests, such as
security,22 privacy and business or trade secrets23 which must be balanced against the benefits
16
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of transparency. Third, as is the case with basically all policies, transparency measures have
their financial costs and may be in simple practical terms unfeasible due to time and space
constraints. Fourthly, transparency may only be simulated through data-flooding (‘drowning
in disclosure’),24 disinformation and propaganda. This has traditionally played an important
role in international relations.25
Another point is that transparency measures can be circumvented: the legal and political
actors might hold conclave behind the façade of the public meeting, keep secret files apart
from those that are public, or minimise record-keeping altogether. If such are the foreseeable
or inevitable consequences of transparency or of too much transparency in a certain context,
in the end, the entire policy will be rendered ineffective or even counterproductive and thus
creating yet more intransparency. This very brief overview about the pros and cons of
transparency or of more transparency in global governance leads to some policy
recommendations.
5. Policy recommendations
De lege ferenda, international law and institutions should be rendered more transparent, i.e.
the current trend should be basically continued and reinforced. However, because of the
mixed effects of transparency, any move in this direction must be qualified.
First, total transparency of international law is neither appropriate nor realistic. International
law- and policy-makers should treat transparency as a variable of institutional and legal
design. They need to balance the potential negative effects against the positive ones.
Second, a (legal) presumption of transparency should be acknowledged.26 A presumption of
transparency means that the non-release of documents and the closure of meetings to the
public must be specifically justified on the basis of legal exceptions which have been clearly
defined and circumscribed prior to the fact. These exceptions can only be granted by stating
the reasons for them publicly. The burden of explaining and of proving the need for secrecy is
thereby placed on the institution itself – not on those outsiders who request access.
Third, intransparency is rendered the more acceptable the more it is embedded in what Thore
Neumann and Bruno Simma have called ‘meta-transparency’.27 Meta-transparency means that
1997). Art. 15 requires the International Atomic Energy Agency to ‘maintain a stringent regime to ensure
effective protection against disclosure of commercial, technological and industrial secrets and other confidential
information coming to its knowledge’.
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the reasons for the intransparency (i.e. whether it is necessary at all) and its substantive and
temporal scope must be made transparent. In other words, the questions as to whether, how
much, and for how long intransparency is warranted (e.g. the need for a closed-door debate,
the circumscription of exceptions, possible reform of the policy) must be subject to public
debate.28 Thereby an ‘element of public accountability for the secrecy itself’ is introduced.29
In the end, only meta-transparency provides the necessary means for transcending the limits
of transparency.30
6. Conclusions
My conclusion is that the rise of transparency demands and their satisfaction in the
international sphere, what I called the transparency turn of global governance, manifests a
paradigm shift. It is international law’s shifting character from a ‘private’ law to a ‘public’
law character. Traditional international law (being mainly inter-state law) has long been
conceived as ‘private law writ large’.31 My claim is that international law has been publified
in three senses.
Understanding the first sense requires of us to recall the traditional public–law/private-law
distinction. This distinction ultimately stems from the different logics of iustitia distributiva
(to be realised through distributive, public policies) and iustitia compensativa (as realised in
the private sphere and through the market).32 The emerging transparency norm within
international law – with its quality as an enabler and to some extent a proxy for
accountability, participation, and global democracy – is currently strengthening the element of
global distributive justice in international law. International law has in that first sense been
rendered more like ‘public’ law, a law in the global public interest (‘for’ the public).
Second, international law is becoming ‘public’ law in another sense: a law which constrains
political authority, and which seeks to reconcile the exercise of global political authority with
individual autonomy.
Finally, international law is becoming international public law in a third sense: it is made – if
and to the extent that is transparent – under scrutiny of the public (‘through’ the public) even
if not fully made ‘by’ a global public.
In the end, the transparency of governance is only a necessary, and not a sufficient condition
for bringing about accountability, and possibly democracy in the global sphere; there is no
automatic progress from global transparency to democratic global governance. Moreover, the
theoretical conceptualisation and practical implementation of fair global governance
mechanisms, procedures, and institutions will depend on further research into additional
juridical building blocks such as participation, contestation, or solidarity, to name only a few.
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