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The general law of State responsibility, codified by the International Law Commission
(ILC) in the 2001 Articles on State Responsibility (ARSIWA) provides some indicia for how
to identify the responsibility of a State for violations of IHL committed by an armed group
that operates in another State’s territory. This question has often boiled down to the in-
terpretation of the standard(s) of attribution under Article 8 (Conduct directed or con-
trolled by a State) of the ARSIWA. In this respect, as the former ICJ President  Rosalyn
Higgins has noted, there is a veritable risk of fragmentation or fissure between the
standard of ‘effective control’ suggested by the ICJ in Nicaragua and Application of Genocide
Convention in Bosnia on one hand and the ICTY Appeals Judgment in Tadić and the subse-
quent judgments on the other. The crux of the Tadić Appeals Chamber is that in case an
armed group is considered to fall under ‘overall control’ of a supporting State, the lat-
ter’s responsibility will be engaged. Much less known is the ICTY Appeals Chamber’s im-
plicit suggestion that the standard of ‘overall control’ may serve as a benchmark for the
requirement of belonging contained in Article 4A(2) of the Third Geneva Convention (GC
III).

This presentation will critically evaluate the affirmation of the Tadić Appeals Judgment
that the ‘overall control’ is the general rule of attribution rather than as a special rule
under IHL. Yet, the presenter argues that in accordance with Article 91 of the Additional
Protocol I (AP I), read alongside Article 43 AP I, IHL may contemplate the responsibility of
a State for acts of the armed group appertaining to it within the meaning of Article 4A(2)
GC III. One salient point of this contribution is to highlight that under IHL, the standard of
attribution may be lowered to the standard even more than the notion ‘overall control’
suggests. In this respect, the presentation uncovers some features of the pre-AP I (name-
ly, pre-1977) practice of the International Committee of the Red Cross and Red Crescent
(ICRC), which may be taken as supporting this thesis

This presentation will map out several hypotheses that may explain coherently more
permissive standard(s) of attribution under IHL. These include the thesis that as recog-
nized under Article 55 ARSIWA, there may be the lex specialis on the rule of attribution
under IHL.
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