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Introduction: Who gqualifies as ‘migrant’ in the Gean context?

A report on the legal position of migrants hasitstfclarify who, in the context particular to
Germany, should be regarded as a ‘migrant’. A dieim of the term could be based on the
assumption that migration, or more specificallyemttional migration, is a social phenome-
non involving people who, at least once in thdetime and for whatever reasons, made the
decision to move across an international borderder to relocate in a country different from
their origin. For the purpose of this report, tefinition seems overly inclusive, for two rea-
sons. First, German nationals are not a propeestbj investigation, although they statisti-
cally form the largest migrating nationality peraye- both with respect to expatriation and
repatriationl. Taking into account that international law andr@an constitutional law guar-
antee them an unrestricted right to leave andn&tthie legal regime that is relevant to them
would not be of significant interest here. Thereoie caveat to this preclusion. The term
‘Germans’ as defined in Art. 116 Basic La@r(indgesetzthe German Constitution) includes
ethnic Germans living abroad who actually do nddh&erman nationality. These Germans
and their relatives obtain German nationality whbkir recognition under a statutory proce-
dure, which occurs immediately after their arrivethey are usually not covered by statistical
data on the migrant population. Nevertheless, aiosagical terms they should be considered
migrants proper, and hence be included in thisrtepo

Second, not all non-citizens residing in Germanyirfio the above definition. Among the
6,717,115 registered aliens staying in Germany eceihber 31, 2004, a significant number
had come to Germany decades ago, or was evenrbtne country and has thus never made
a personal experience of migrating. The averagatidur of stay (minors included) was 16.1
years. One out of five foreign nationals, or 1.4 millipeople, was born in Germany and has
not yet acquired German nationafitffhe majority of these second- or third-generatitiens
are descendants of migrants workers who, in th®4@Hd 1960s, had been recruited from
countries such as Turkey, Yugoslavia, Italy, Gre@watugal, Spain, or Morocco. The num-
bers of aliens steadily increased until the midak9@espite the fact that the Federal Republic,
as early as in 1973, had officially adopted a pob€ non-immigration. In 1997, the figures
reached a climax of 7.4 million people, or 9.0%tlué resident population. German policy

* Dr. jur., Dipl.-Soz., Senior Research Fellowthé¢ Max Planck Institute for Comparative Public Law
and International Law, Heidelberg (Germany). Commeané welcome at jbast@mpil.de. | am grateful tieaX
Pennington, Heidelberg/Pennsylvania, who assisedath in language and substantive matters. Thisrpait

be published in E. Riedel/R. Wolfrum (eds.), RecEr@nds in German and European Constitutional Lagr- G
man Reports Presented to the XVIIth Internationah@ess on Comparative Law, Utrecht, 16 to 22 JQB62
Springer Berlin/Heidelberg/New York 2006.

! Beauftragte der Bundesregierung fir Migration und Hilinge, Daten — Fakten — Trends: Migrations-
geschehen (Stand: 2004), at 29; available at

http://www.integrationsbeauftragte.de/download/Modu Migrationsgeschehen.pdf.

2 See,inter alia, Art. 2(2) and Art. 3 Protocol No 4 to the ECHRegthight to re-entry is implied in
Art. 11 Basic Law, see Federal Constitutional CauartDecisions vol. 2, 266, 273.

3 Bundesamt fur Migration und Flichtling@uslander- und Fliichtlingszahlen (August 19, 2005 76;
available at http://www.bamf.de/cln_043/nn_564242t8dDocs/Anlagen/DE/DasBAMF/Downloads/statistik-
auslaender-fluechtlinge,templateld=raw,property#pationFile.pdf/statistik-auslaender-fluechtlingef.

4 Id., at 78.
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towards non-citizens for a long time was largelgdzhon the assumption of return, and Ger-
man nationality law did not provide forias soli principle’. Only in recent years has Ger-
many started to develop more comprehensive integraind naturalization policiegs-a-vis
aliens who are long-term residents, eventually gatmng that Germany is (or at leagas a
country of immigration. Hence, although it couldImee argued that the legal position of
non-German nationals raises questions of minoritiess migration law alike this report will
address the legal position of all main categorfesiens residing in Germany.

1. The structure of legal regulation of migrans&tus: the emergence of a multi-level
system of migration law

1.1.  Current dynamics

German migration law is in a state of transitiom anuary 1, 2005, after years of intense
political strugglé, Germany witnessed the entry into force of a pgekaf new immigration
laws calledZuwanderungsgesefthe termZuwanderungs a neologism chosen in order to
avoid the contested terminwanderung meaning ‘immigration’). As its centerpiece, the
package comprises the Residence Aatfénthaltsgesef? which replaces the Aliens Act
(Auslandergese}an force since 1990, and the Freedom of Movemdant(Freizigigkeitsge-
setz/El) which substitutes the former act dealing with légal position of Union citizefls
However, experts are of the opinion that thevanderungsgesetepresents only a provi-
sional solutio’. Next to economic needs, which are likely to éatla more open approach
to labor migration in the future, the main causesdbrm is the Europeanization of migration
law. With the amendments of the Treaty of Amsterd#me European Union acquired the
powers to legislate on most aspects of migratian &nd has in fact started to dd’sa@\t the
time of this writing, most EU Council directivesaamed in the initial five years period are yet
to be transposed into German law; further stepstdsva common European asylum and mi-

> For a policy analysis, se& Green The Politics of Exclusion: Institutions and Imnagon Policy in

Contemporary Germany, 2004.

6 SeeG. Sasse and E.R. ThielemarnResearch Agenda for the Study of Migrants andakities in
Europe, 43 Journal of Common Market Studies (2086,

! SeeSt. Angenendt and |. Krusdligrations- und Integrationspolitik in Deutschthi2002—2003, in:
Bade et al. (ed.), Migrationsreport 2004, 2004,.175

8 All acts and executive rules referred to in tleipart are available at the web-site of the Feddnaistry

of Justice: http://www.gesetze-im-internet.de/biandeht/GESAMT_index.html. Official translations aretn
available to my knowledge.

° For a comprehensive overview, ®eHuber Das Zuwanderungsgesetz, Neue Zeitschrift fir Verwal
tungsrecht 2005, 1; as to the previous legal s@naseeTh. Grol3 Germany, in: Higgins (ed.), Migration and
Asylum Law and Policy in the European Union: FIDE 208tional Reports, 2004, 111.

10 SeeG. RennerVom Auslanderrecht zum Zuwanderungsrecht, Zeitidiii Auslanderrecht und Aus-
landerpolitik (ZAR) 2004, 266.

1 The new developments are covered by Heopean Journal of Migration and La(EJML), see re-
cently St. PeersKey Legislative Developments on Migration in ther&@ean Union, 7 EJML (2005), 87; for a
comparative impact assessment, Keelailbronner, European Immigration and Asylum Law, 11 Irish Jalir
of European Law (2004), 281.
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gration policy are envision&d This development is also transforming the retetfop of na-
tional and international law. Not only is the ElSelf increasingly active in concluding inter-
national agreements relating to migration, sucheagmission or association agreements. EU
law also determines how its Member States haveoiopty with their international obliga-
tions in the field of migration law, in particulavith human rights aspects such rasn-
refoulemenif persons in need for protection, family unitpdahe rights of long-term resi-
dents®. Germany will become more and more integrated rimuéti-level system of migration
law governing a common European migration spacéhiwthis framework, one State’s dis-
cretion to decide on the admission of migrantsgeserally recognized under international
law, is curtailed by decisions adopted at otheellewith the participation of this State.

1.2. German migration laws, according to their kamithin the legal order

1.2.1. Constitutional Law

The German constitutional document of 1949 (theihaw) contains some provisions of
direct relevance to migrants. Against the backgdooinGermany'’s history of dictatorship, the
Basic Law guarantees an individual right to paditiasylum. After amendments made in 1993,
the new Art. 16a Basic Law, however, authorizesessvrestrictions as to access to that
right*. Other fundamental rights, in particular the rigtu life and the integrity of the person
(Art. 2(2) Basic Law) and to protection of marriageed family (Art. 6(1) Basic Law), come
into play when legal barriers to deportations anecerned. To a certain extent, Art. 6(1) Ba-
sic Law guarantees a right to family reunion in iGany".

1.2.2. Parliamentary Legislation

There are various pieces of federal parliamentagyslation that are relevant to German mi-
gration law. The main acts are: the Residence Agtgnthaltsgesetavhich contains the gen-
eral rules for the admission of alien migrants; Fineedom of Movement AcE(eizugigkeits-
gesety which defines a separate legal regime for Unitimens and their relatives; the Act on
Asylum ProceduresAgylverfahrensgesgtavhich determines the processing of applications
for asylum or other forms of international proteatithe Act on Benefits for Asylum Seekers
(Asylbewerberleistungsgeseproviding for a separate regime of social assttaor persons
admitted on a temporary basis; the Federal Act isplBced Person8(ndesvertriebenenge-
setz governing the situation of ethnic Germans livaigoad; and, the Nationality Acstaat-
sangehdrigkeitsgesétavhich defines the conditions for acquiring Germaationality via
naturalization or birth. All of these acts wereheit introduced or substantially amended by
the Zuwanderungsgesetd 2004.

12 See European Council, ‘The Hague Programme: dttenong freedom, security and justice in the

European Union’, [2005] OJ C 53, 1.

13 Seel. Fitzpatrick The Human Rights of Migrants, in: Aleinikoff ar@hetail (eds.), Migration and
International Legal Norms, 2003, 169, Jastram Family Unity, ibid., 185.

14 See below, section 3.3.5.

15 See below, section 3.3.2.
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1.2.3. Rule-Making by the Federal Government

To a greater extent than is common in German pudoh; the said acts authorize the federal
government to enact executive rules (so-caRethtsverordnungerregulations of law’),
which are strictly binding rules for the implemerda of, and partly also for the derogation
from, a parliamentary act. The consent of Bwendesrat the second chamber of the federal
Parliament which is composed of the regional stajegernments, is regularly needed. The
three main examples dRechtsverordnungeare the Residence RegulatioAufenthalts-
verordnung implementing the Residence Act, the EmploymenjuRetion Beschaftigungs-
verordnung concerning access of migrants from abroad td@&enan labor market, and the
Employment Procedure RegulatioBeschaftigungsverfahrensverordnjingroviding the
rules for labor market access of resident migréBismdesratonsent is not needed here).

A second type of federal executive orders, ranlketpw those mentioned previously, are
general administrative ruleg\l{gemeine VerwaltungsvorschrifferiThese guidelines for the
application of the law are binding on the admimistm but cannot create new rights or duties,
or bind the courts. Again, the assent of Buendesratis required. As of now, there are no
general administrative rules with respect to thev i@w. There are only the Provisional
Guidelines for the Application of the Residence Aot the Freedom of Movement Act, is-
sued by the Federal Ministry of the Interior on Beber 22, 2004. Although these Provi-
sional Guidelines are non-binding, they may nedeis have a major impact on the practice
of the local Aliens Offices in dealing with the néaw.

1.2.4. Rule-Making by tHginderGovernments

Taking into account that German migration poli@es almost exhaustively regulated by fed-
eral laws and regulations, there is little roomlé&gislation by the regional states, tté#nder.
The main role of théanderin migration law is thus application and enforcemef the law?®.
There is, however, some room for théndergovernments to adopt a particular policy within
the framework laid down in federal law and to tbrgl, issue the respective circulars to the
local Aliens Offices.

Yet another form of executive rule-making shouldclied here. The Residence Act provides
some legal bases for general decisions to be adldygt¢he Minister of the Interior of the re-
spectiveLand These ministerial orders,g, define the conditions for issuing residence per-
mits on humanitarian grounds, or declare a temgadaportation stop for certain migrant
groups’. In practice, these types of decisions are adaptetgiimously at the meetings of the
17-headed ‘Conference of the Ministers and Senaibtbe Interior’. It is thus one of the
power centers of German migration law althougls indt a constitutional body in the strict
sense.

16 See below, section 3.2.

1 See below, sections 3.3.6. and 3.3.7.
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2. Legal conceptions used in national legislati@ien’ as the basic concept of German
migration law

2.1. Aliens

The terms ‘migrant’ or ‘immigrant’ are largely undn in German law and do not refer to a
specific legal concept. The Residence Act onlyreefe Zuwanderund‘immigration’) as the
social phenomenon which is to be controlled anttictsd by way of this Act. The basic term
and concept of German migration lawAaslander(‘alien’, or ‘alien national’, yet with less
pejorative connotations than the English term).ddles ago, the terduslandemreplaced the
termFremder(equating both to ‘foreigner’ and ‘stranger’), whiis still used in Austrian law.
As defined in 8§ 2(1) Residence Act, an alien isespn who is not a German in the sense of
Art. 116 Basic Law. All non-German nationals andtaliess persons are aliens, except for
ethnic Germans living abroad and persons holdirag dationality of which German is one.

2.2.  Union citizens

A Unionsburger(‘Union citizen’) as referred to in the FreedomMbvement Act is a na-
tional of another Member State of the European i1l of this Act). This definition des-
ignates a particular sub-set of aliens and theeefloes not fully correspond to that in Art. 17
EC Treaty, which also comprises German nationatsldd the conditions set out in the Free-
dom of Movement Act, non-German EU nationals ar@rtrelatives qualify asreizugig-
keitsberechtigtg'persons entitled to freedom of movement’). Thancept also applies to
family members who are not themselves Union ciszéior the purposes of the Freedom of
Movement Act, nationals of a state party of thedpean Economic Area Agreement (EEA
nationals,.e., of Iceland, Liechtenstein, and Norway) are eqadlnion citizens (8 12 Free-
dom of Movement Act). Swiss nationals, however, ik governed by the Residence Act,
although they are exempted from the residence peayuirement, in accordance with the
Freedom of Movement Agreement concluded with Swigrel by the EC and its members in
1999 (see § 29 Residence Regulation).

2.3. Refugees

The termFlichtling (‘refugee’) is used when German law directly refto the status under
the Geneva Refugee Convention. For historical regsBerman migration law is based on a
two-tier system of implementing this Convention.flRge status is recognized either for
Asylberechtigtg‘persons entitled to asylum’) or persons whospuésion is prohibited for
grounds contained in the Refugee Convention. Ateagyroper is an alien entitled to protec-
tion as politisch Verfolgter (‘fa person persecuted on political grounds’) adowy to
Art. 16a(1) Basic Law, which under narrow condigayuarantees a fundamental right to asy-
lum. Other persons who qualify for refugee statesraferred to aPersonen, denen die in
8 60 Absatz 1 des Aufenthaltsgesetzes bezeichGetiaren drohen(‘persons under the
threat of dangers indicated in 8§ 60(1) Residenc®),Aghich is the provision replicating the
wording of thenon-refoulementlause of Art. 33(1) of the Refugee Conventione Tarm
‘subsidiary protection’ is not used in German lalthough the concept itself is reflected in
8 60(2)—(7) Residence Act. In these paragraphalian who is not granted refugee status but
nevertheless, under international or constitutidenal enjoys protection against forced return

© J. Bast, April 24, 2006
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to a particular state is referred tofAsslander, der nicht abgeschoben werden ¢arf alien
who must not be deported’).

2.4.  Migrant workers

The term ‘migrant worker’ has no direct corresparida German migration law. The closest
equivalent is the notion ohufenthalt zum Zweck der Erwerbstatigk@iesidence for pur-
poses of employment’). The terBrwerbstatigkeitncludes activities as a self-employed per-
son as well aBeschaftigund‘employment’ in the narrow senseg. non-independent work).
A residence permit granted for other purposes, kewemay also authorize an alien to em-
ployment, in which case the beneficiary constit@anigrant worker in the sense of the rele-
vant international conventions, as well.

2.5. lllegal residents

There are no patrticular provisions in German lawlidg with the status of undocumented
migrants. Although in political discourses they aften calledllegale (‘illegal persons’), the
legal concept ofllegaler Aufenthalt(‘illegal stay’) has a broader meaning. It circamniises
the position of all aliens, be they documented am-documented, who are under the obliga-
tion to leave due to the absence of a necessdderee permit. Even if the deportation of an
alien has proven to be impossible for factual galegrounds, his/her further stay is techni-
cally deemed illegal. According to 8§ 60a ResideAct, the person concerned receives a
document certifying that his/her deportation is penarily suspended, the so-calledldung
(‘toleration’). As opposed to other forms of illdgantry or stay, tolerated residence does not
constitute a criminal offence.

3. Acquiring the status of migrant: a plurality refsidence permits

3.1. The types of residence permits under thedRese Act

Under the Residence Act, three main types of psrmitst: the visa\(isun), the Residence
Authorization @Aufenthaltserlaubnjs and the Establishment AuthorizatioiNi¢derlas-
sungserlaubnis Moreover, under the Freedom of Movement Act,ifaqtmembers who are
non-EU or non-EEA nationals receive an EU-Residexgthorization Aufenthaltserlaub-
nis’EV), proving their entittement to free movement. bidéion to these residence permits
proper, there are the Residence Lea&afénthaltsgestattungwhich is issued to asylum
seekers and allows them to remain during the psooésleciding their application, and the
Certificate of TolerationBescheinigung der Duldupgwhich is issued to persons whose de-
portation is temporarily suspended.

According to 8§ 5 Residence Act, certain requirersaqply to all three main types of permits,
subject to certain exceptions in the context ofikameunification and, more broadly, in cases
of persons seeking international protection. Asaegal rule, an applicant must hold a valid
passport, his/her identity and nationality mustlear, and none of the grounds for issuing an
expulsion decision must be on haedy, a significant criminal recofl Admission is almost
always barred if the person concerned is suspdotbe engaged in terrorist activities, pur-

18 On that grounds, see below, section 6.1.
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sues or appeals for violent political action, dnestvise constitutes a serious threat to public
security. Moreover, the alien must have sufficier@ans of living at his/her disposal in order
not to become a burden on the social assistantensy# the application is filed while stay-
ing in Germany, the person must have entered wigh“hecessary visa” (8 5(2) Residence
Act). This excludesinter alia, persons entering with a tourist visa from theplgpg for a
Residence Authorization for employment purposesdfvever, the alien is entitled to a resi-
dence permit anyway, the requirement for carryiagtbe visa procedure can be waived.

A visais a residence permit issued by a German authioeityre entry. It is provided in either
the form of a Schengen or of a national visa (&8iénce Act). Short-stay Schengen visas
are issued in accordance with EU law, in partictharVisa Regulation No 539/2001 and the
Schengen Implementation Agreement. For nationalsvisr intended stays of more than three
months, the rules for granting a Residence Autlation or an Establishment Authorization
apply.

The Residence Authorizatios limited in time and granted only in connectiwith the pur-
suit of a particular purpose. Such residence pepa@se enumerated in the Residence Act,
and include educational purposes (88 16-17), peposemployment (88 18-21), residence
for international law, humanitarian, or politicalognds (88 22—-26), and residence on family
grounds, in particular family reunification (88 Z&). The time limit depends on the purpose
and the circumstances of the individual case. leurtonstraints may be attached to a Resi-
dence Authorization, in particular with respectite movement within the German territory
or access to the labor market, subject to spepifiwisions in the Residence Act and a pro-
portionality test. The renewal of a Residence Au#aion is possible if the reasons for
granting it persist.

The Establishment Authorizatiois unlimited in time and gives full access to eoyphent.
Attaching any constraints to this permit is protedi except for possible restrictions of politi-
cal activity®. As a rule, a person applying for an Establishrderihorization must have been
holding a Residence Authorization for a minimunfieé years. Among the further require-
ments for being entitled to an Establishment Auttadion, as set out in 8 9 Residence Act,
two are particularly noteworthy. First, the applitdnas to demonstrate sufficient German
language skills and basic knowledge of German speied legal order. Both can be proven
by successfully taking part in an integration ceyosogram, which is one of the novelties of
the Residence A%t Second, the applicant must have been contributing payroll based
pension scheme for a minimum of sixty months. Taauirement, which was also introduced
by the Residence Act, may lead to a consideraliEnsion of the actual waiting period, espe-
cially if one takes into account the high levelusfemployment in Germany among the mi-
grant population in particular. In derogating frtime above prerequisites for an Establishment
Authorization, the Residence Act provides for samiggation with respect to internationally
protected persons. Specifically, recognized refageeeive an Establishment Authorization
after three years of holding a Residence Authaomaif the need for protection persists
(8 26(3) Residence Act). Other instances of mitigatre foreseen in the context of family

19 See below, section 4.2.1.

20 See below, section 4.3.
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reunion,e.g, for spouses of Germans after three years of hgldi Residence Authorization
(8 28(2) Residence Act). If special political irgsts of the Federal Republic so require and
once a general decision on the ministerial leved wade to that end, members of certain mi-
grant groups may even be granted an EstablishmatfioAzation on the very first day
(8 23(2) Residence Act).

As a rule, an application for a residence permieasided on a discretionary basis, which im-
plies the need for taking into account the generi@rests of the Federal Republic and the
individual circumstances of the case at hand. vargety of clauses, however, the Residence
Act establishes an enforceable right to receivesidence permit, leaving no room for the
exercise of administrative discretion. This coneern particular, recognized refugees, certain
constellations of family reunification, second- ahdd-generation minors, and (as discussed
above) the right to receive an Establishment Autlation for aliens who reside on a long-
term basis and are sufficiently integrated in Gerrsaciety.

3.2. Administrative procedures and legal review

German principles of federalism require federaldaamd regulations to be executed by the
sixteen regional states, thander.Consequentially, most administrative decisions efrzan
migration law are made by local Aliens Officésuglanderbehérdgrunder the guidance and
supervision of th&éandergovernments. In cases where an administrativeappadmissible,
the appeal is also decided at thénder level. Judicial review is exercised by the digtsic
administrative court of first instance and thand’s administrative high court, acting as a
court of appeal. In cases of particular importaocevhen divergent decisions have been is-
sued by the administrative high courts, the mattay be appealed, on grounds of law only,
to the Federal Administrative Court in Leipzig, vgeodecisions are final. In extraordinary
cases, the person concerned may eventually bricgnatitutional complaint to the Federal
Constitutional Court in Karlsruhe, claiming thastier fundamental rights have been in-
fringed.

Only as an exception are federal authorities ine@dlin administrative decision-making. In
migration law, one can distinguish three main insés. First, the determination of refugee
status is centralized at the Federal Office for fdiipn and Refugee®8(ndesamt fur Migra-
tion und Fluchtlingg It sits in NUrnberg and has satellite officeseaéry larger reception
facility. This Federal Office has the responsiifior determining whether a person is perse-
cuted on political grounds, is under the threatlarfigers indicated in § 60(1) Residence Act,
or must not be deported for other reasons relatirigs/her country of origin. Except for bor-
der area cases, it is also competent for detergiwimether Germany is responsible for exam-
ining an asylum application in accordance with Bublin Regulation No 343/208b The
determinations of the Federal Office are bindingttom local Aliens Office, which grants or
refuses a residence permit or a toleration. Judielaew of the determinations of the Federal
Office is available under more restrictive condisand in an expedited procedure, in particu-
lar when the application is considered manifestijounded or the ‘safe third country’ ex-

2 See below, section 3.3.5.
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emption applie€. A suit can be filed with the administrative coimtthe district where the
Federal Office’s satellite office is located.

The second example of federal agency involvemetitasvisa procedure. Visa applications
are examined and decided by the diplomatic or dansepresentations abroad. within the
authority of the Federal Minister of Foreign Affirln cases of visas for intended stays of
more than three months, however, the Aliens Officthe district where the alien will habitu-
ally reside has to give its assent before the igisssued (8 31 Residence Regulation). Legal
review is exercised by the Administrative Court &nel Administrative High Court of Berlin,
where the ministry is seated.

Third, when a residence permit is issued for edocat or employment purposes, or when
access to the labor market is authorized at a ¢y, the Federal Agency for Labor regularly
has to give its internal assent prior to the denisif the Aliens Office. The Federal Agency
for Labor is acting under the instructions of thed&ral Minister of Labor and within a
framework laid down in executive rules. The Fedégéncy holds local branches in every
labor market district. An action against a failtweconsent can be brought before the adminis-
trative courts by challenging the ensuing Alien&ic@fs decision to refuse the requested resi-
dence permit or to lift the ban on employnfénThe Federal Agency is involved in the case
as an intervening party.

Other examples of the federal administration’s lmement include the responsibilities of the
Federal Police for guarding the borders and for @digte deportations in cases of illegal bor-
der-crossing. They also include the extraordinanyer of the Federal Minister of the Interior
to issue deportation orders against terror suspacterding to § 58a(2) Residence Act. In the
latter case, legal review is exercised by the Fddeiministrative Court, acting as a court of
first and last instanéé

3.3.  The main groups of migrants in Germany, agditw to their legal status

In the following section, this report will give aview on the different channels of migration
to Germany. The main groups are considered, acuptdi their legal status. The list, how-
ever, is not meant to be exhaustive.

3.3.1. Union citizens and their relatives

The largest group of migrants living in Germanyhndt more or less unified legal status con-
sists of non-German Union citizens. By the end @2, 25% of aliens were nationals of an
EU Member State. These figures increased to 34% after accessioerofnew Member

22 See below, section 3.3.5.

SeeR. Marx Rechtsschutz gegen aufenthaltsrechtliche Vergagen Erlaubnis zur Erwerbstatigkeit,
ZAR 2005, 48.

2 SeeCh. TamsDie Abschiebungsanordnung nach § 58a Aufenthesdtstg, Deutsches Verwaltungsblatt
2005, 1482K. Sperlich Abschiebungsanordnung gemaf 8§ 58a AufenthG Uelitieer Rechtsschutz, Informa-
tionsbrief Auslanderrecht (InfAusIR) 2005, 250.

25 Beauftragte der Bundesregierung fir Migration und Hilinge, Daten — Fakten — Trends: Strukturda-
ten der auslandischen Bevdlkerung (Stand: 2004)3;aavailable at
http://www.integrationsbeauftragte.de/download/Bintdaten. pdf.
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States in 2004, the largest new nationality beiolisR (4% of all aliens). The most prevalent
nationality is still Italian (8%), followed by Grkd5%)°.

Not much needs to be said here with respect to &etaw, since the legal regime of Union
citizens is almost exclusively predetermined by BW, in particular by the provisions on
freedom of movement (Art. 18, 39, 43 and 49 EC fimedhe non-discrimination clause of
Art. 12 EC Treaty, and the various pieces of EGslagon enacted for implementing them.
Outstanding among the latter is Directive 2004/88n the right of Union citizens and their
family members to move and reside freely within thaon territory, which is to be trans-
posed by April 30, 2006. The Freedom of Movemerntt aticipated some of the innovations
of Directive 2004/38/EC, although further amendrseate required to bring German law
fully in line with the Directive. The Freedom of Mement Act already abolished the obliga-
tion of a Union citizen to apply for a — at anyeraleclaratory — residence permit. Henceforth,
the local Registry Office issues a non-formal €iedtion of the right to reside when the Un-
ion citizen registers his/her relocation with tledfice (an obligation which also pertains to
Germans). As required by the Directive, Union eitig and their relatives acquire a right of
quasi-permanent residence after five years, wiighdependent of any economic activity or
of having sufficient resources. Residing as a pemttitled to freedom of movement under
the Freedom of Movement Act implies an unrestrictglt to employment.

Some problems, however, are likely to remain. Tirs problem concerns the still possible
restrictions on the right of residence on grounidsublic policy. In that respect, the Freedom
of Movement Act brought about amendments that wesant to bring the contested German
practice of expelling Union citizens in line wittUHaw requirements. Second, it remains to
be seen how German authorities will apply 8§ 5(4eBlom of Movement Act, which, on a
non-systematic basis, allows for a review of whetheerson still satisfies the conditions for
freedom of movement. This could actually endanberresidence status of persons who rely
on social assistance but have not yet passedvbgdars threshold. In this regard, the Direc-
tive provides the Member State with a consideralggree of discretion in stating that the
person may not become “an unreasonable burdeneosottial assistance system” (Art. 14(1)
Directive 2004/38).

Another crucial point is the legal position of fdynmembers who are not nationals of an EU
Member State. EU law guarantees them a derived afjlesidence when accompanying or
joining the Union citizen (Art. 6(2) Directive 20B8/EC). This will at least require that the
necessary condition of residing with the Unionzeti, as yet foreseen in 8§ 2(1) Freedom of
Movement Act, be abolish&l A third-country family member’s right of entry mée sub-
jected to a visa requirement (Art. 5(2) Directiv@02/38/EC). The European Court of Justice,
however, made plain that a family member’s righterdry and residence must not depend on
the formalities of a visa proceddteOne may thus question whether the visa requiremfen

26 Auslander- und Fliichtlingszahlen (note 3), at 75.

See below, section 6.2.

28 K. Hailbronner, Neue Richtlinie zur Freizligigkeit der UnionsbiigeAR 2004, 259, 263.

29 EJC, Case C-459/98/RAX [2003] ECR 1-6591; Case C-157/03pmmission v. Spaifi2005] ECR I-
0000 (Judgment of April 14, 2005, nyr).
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§ 2(4) Freedom of Movement Act and the limited gtimms to it under the Residence Act
are in conformity with EU law. Finally, a loophadists with respect to third-country nation-
als who are family members of a German. The FreedbiMovement Act does not apply,
since Germans are not Union citizens in the sehfgabact. Under the applicable Residence
Act, however, the scope of the right to family riesmis framed more restrictively. It excludes
subsequent immigration of relatives in the ascendime, except for extraordinary hardship
cases (88 28 and 36 Residence Act). German lasvttathicknowledge that in certain constel-
lations a Union citizen is able to invoke an EU Jaased right to family reunification against
his/her own state, in particular when the Unionzen has exercised free movement rights
and then returns to his/her couritry

3.3.2. Long-term residents and their relatives

The majority of aliens in Germany are long-termdests. By the end of 2004, 61% of them
have stayed in the country for at least ten ye#86( of Turkish nationals, and 60% of the
nationals of Serbia and Montenegro, just to mentientwo largest non-EU nationalitfés
34% of all aliens have lived in Germany for at temsenty years, 20% even for thirty ye¥rs
These figures reflect the worker recruitment of #9&0s and 1960s, and the subsequent im-
migration of family members since the 1970s. Tedain extent, they also mirror the refugee
influx of the 1980s and 1990s resultiregg, from civil wars in Turkey/Kurdistan and Yugo-
slavia. The bulk of aliens in Germany, however, famner migrant workers and their de-
scendents who either do not qualify for naturaiocrato German nationality or, for various
reasons, do not apply for it.

The legal status of long-term alien residents diff@idely. By the end of 2003, 48% of all
aliens held an unlimited residence peffniPursuant to § 101(1) Residence Act, these permits
are classified as valid Establishment Authorizatiander the new law; the reinforced integra-
tion requirements do not apply retroactively. Unedtizens, and EEA or Swiss nationals, are
henceforth freed from the need for a permit. Y@&o2of all aliensj.e. close to 1.5 million
people, were holding a limited residence permitauritie former Aliens Act which ensured
them a semi-secured residence stat@f them, 65% lived in Germany for at least fiveays,
38% for ten years or longer. Their permits are aekadged as Residence Authorizations

%0 For details, se®. Maor, Die Visabestimmungen der Aufenthaltsverordnun§R2005, 185.

31 See ECJ, Case C-370/%ingh [1992] ECR 1-4265, para. 1& seq. Case C-109/01Akrich, [2003]
ECR 1-9607, para. 4@t seq. for an analysis of the German law, geeFischer-LescandNachzugsrechte von
Drittstaatsangehorigen Familienmitgliedern deutsth@onsburger, ZAR 2005, 288.

32 The proportion is even higher among the Spaniskeeksrand ltalian nationals (78-80%), who has
meanwhile indiscriminately become Union citizeng do EU enlargement. All data taken from: Auslanderd
Fliichtlingszahlen (note 3), at 76.

% Id.

3 An Aufenthaltsberechtigun1%), anunbefristete Aufenthaltserlaubni@8%), or arunbefristeteAuf-
enthaltserlaubnis—EW9%), according to the typology of the law astdaosl before January 1, 2005. Source:
Strukturdaten (note 25), at 25.

% These figures does neither include recognized eefugho did not qualify as persons entitled to asylu
nor persons with a subsidiary protection status.biéth, the Aliens Act offered a limited residenpesmit called
AufenthaltsbefugniBBy the end of 2003, 4% of all aliens were holdingt type of permit. Source: Strukturdaten
(note 25), at 25.
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according to the new law. In order to receive atallsshment Authorization, only basic lan-
guage skills and no pension scheme contributiomsesuired (§ 104(2) Residence A&t)

Of particular concern is the situation of persor®wave stayed in Germany on a long-term
basis without qualifying for a residence permit.tA¢ end of 2003, some 227,000 aliens were
only tolerated in Germany, which means that thepadtation was temporarily suspended. Of
them, 62% had arrived at least five years*agbmong the Serb and Montenegrin population
in Germany, which includes different ethnic grodpsm Kosovo, 11% of those who had
lived in Germany for ten years or more still holdhort-term Certificate of Toleratidh Re-
acting to this situation, the German legislatutended to overcome the long-standing prac-
tice of issuing ‘chains of tolerationKéttenduldungen According to 8§ 25(5) Residence Act,
the Aliens Office can issue a Residence Authomrait, for the foreseeable future, an alien is
unable to leave through no fault of his/her ownRésidence Authorization should (notably
not: shall) be issued if the deportation is suspdrdr eighteen months. Much will depend of
how this clause is interpreted in practice. Fiegtarts indicate a rather restrictive approach of
the Landeradministration®.

For obvious reasons, the rules on family reuniiocatire of great importance to aliens who
reside on a long-term basis. Between 1999 and 2893yverage of 78,000 persons per year
had been admitted to Germany to unite with theausps or parents. Of the 76,000 visas is-
sued for that purpose in 2003, 33% were grantesptmuses of an alien, 44% to spouses of a
German, and the rest were newly arriving chil@feAliens who hold an Establishment Au-
thorization, or have held a Residence Authorizafimnat least five years, are entitled to
sponsor their spouse; the same holds true for rezed refugees (8 30 Residence Act). After
two years of cohabitation in Germany, alien spoasegiire an independent right of residence
(8 31). For the purposes of family reunificatioagistered partnerships of same-sex couples
are treated as equivalent to marriage (8 27(2)jn&amed minors are entitled to a Residence
Authorization when accompanying their parents (.32 Subsequent immigration of minors
is permitted if the persons having the care antbdysthemselves hold a residence permit. In
cases of minors above the age of fifteen, howetearyust be proven that the child meets cer-
tain integration requirements,g, by speaking German (8 32(2)). When a child isnbior
Germany but nonetheless does not acquire the Gemataomality, a Residence Authorization
is granted ex officio if the mother holds a ResmeAuthorization or an Establishment Au-
thorization (§ 33}". Once a minor who is legally residing in Germaittgias full age, he/she
acquires an independent right of residence (8 Gd)lateral relatives or family members in

%6 For a discussion of the transitional arrangemessis. Dienelt Die Anrechung von Voraufenthaltszei-

ten zur Erlangung einer NiederlassungserlaubnidusiR 2005, 247.

37 Strukturdaten (note 25), at 25.

38 Strukturdaten (note 25), at 24.

%9 R. Gdbel-ZimmermannDie Erteilung eines Aufenthaltstitels aus humaeitd Griinden nach § 25
Abs. 4 und 5 AufenthG, ZAR 2005, 275; see dsdenassiZur praktischen Bedeutung des § 25 Abs. 4 und 5
AufenthG, InfAusIR 2005, 357.

40 Migrationsgeschehen (note 1), at 31.

In a recent judgment, however, the Federal Canistital Court held that this provision constitutes
unjustified discrimination on grounds of sex andstiviolates Art. 3(3) Basic Law: Case 2 BvR 524/01dg-
ment of October 25, 2005, nyr).
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the ascending line do not have a right to familityuim Germany, except for particular hard-
ship cases (8 36).

These regulations on family reunification refleoe tegislature’s human rights obligations as
stipulated in Art. 6(1) Basic Law and Art. 8 ECHBoth provisions guarantee everyone a
right to respect for his family life. According tbe German courts, however, the constitu-
tional protection for marriage and familigi{e und Familigis limited to married couples and
minor children, whereas the case-law of the Stnaghbéluman Rights Court operates on the
basis of a broader family conc&ptThe Residence Act’s provisions are subject torrefin
order to implement the Directive 2003/86/EC onrilgét to family reunification, which Ger-
many failed to transpose in a timely manner by Get@, 2005. The aforementioned integra-
tion requirement of § 32(2) Residence Act is likigdypersist, since it is covered by an explicit
derogation in Art. 4(1) of the Directive 2003/86/B@hich was incorporated into the text at
the request of the German delegation.

3.3.3. Migrant workers of Turkish nationality atiekir relatives

The single largest alien nationality in Germanyligkish: by December 2004, they formed
26% of the alien population, or a total of over thiflion peopl&®. Most of them have resided
in Germany on a long-term basis or were actualiyn il Germany. The legal position of the
Turkish population differs from that of other natads because they potentially benefit from
the Association Agreement of 1963, concluded betwiagkey on the one hand, and the EEC
and its Member States on the other (‘Ankara AgreeimneOf particular significance is Deci-
sion No 1/80 of September 19, 1980. This decisiar adopted by the Association Council, a
joint decision-making body of the contracting pastwhich is,inter alia, mandated to pro-
gressively implement the free movement of worké&twee clauses of Decision No 1/80 are
noteworthy here. Art. 6(1) states that a Turkisihrkeo, duly registered as belonging to the
labor force of a Member State, shall enjoy freeeasdo the labor market after four years of
legal employment. Art. 7 provides that any familgmber who has been authorized to join
the worker shall be entitled to take up an emplaynadter he/she has been legally resident
for at least three years; children who have coraplet course of vocational training in the
host country shall have immediate access to ther latarket, provided one of their parents
has been legally employed for at least three ye@ats14(1) authorizes national limitations
on these rights for reasons of public policy, pulskiecurity, or public health — the very same
formula as applicable to Union citizens. In itsdarark Sevincgudgment of 1990, the Euro-
pean Court of Justice held that the rights to egmpknt granted in Decision No 1/80 imply a
duty on the side of the Member State to recogriieepersons concerned as legal residents;
moreover, the provisions granting these EU law-hasghts shall have direct efféttin a
series of cases, the ECJ further clarified theertmf Decision No 1/80. For instance, it held
that the phrase “have been authorized to join” alseers persons that were born and have
always resided in the host courifryThe ECJ also held that the concomitant righesfdence

42 Seege.g, ECtHR,Marckx v. Belgium[1979] Series A No 31, 21.
43 Auslander- und Fliichtlingszahlen (note 3), at 76.

“ ECJ, Case C-192/88evince[1990] ECR 1-3461, para. 15.

45 ECJ, Case C-467/02gtinkaya [2004] ECR 1-10895, para. 34.
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implied in Art. 7 does not depend on the continugxgstence of the conditions for access to
this right. It persists unless the person concewwthtitutes a genuine and serious threat to
public interests mentioned in Art. 14, or has the# territory of the host State for a significant
length of time without legitimate reas8nNotably, under Art. 7 there is no requirement of
being registered as belonging to the labor forcef trlaving worked for a certain perfdd

This case-law has a huge impact on the legal posdf the Turkish population in Germany.
A large number of first- and second-generation em¢g meets the requirements stipulated in
Art. 6 or 7 of Decision No 1/80, and therefore hasght to reside that is independent of na-
tional law. Exact figures are unknown because tieer® legal procedure for certifying these
rights. The question generally only arises whemntaer authorities intend to expel a Turkish
national for public policy reasoffs The Residence Act, in its § 4(1) and § 50(1),ther first
time acknowledged that a right to reside in Germeauy either follow from holding a resi-
dence permit or from the Ankara Agreement. Onetbaslmit, however, that this agreement
and the Association Council decisions only fragraght regulate the legal status of the Turk-
ish nationals. These nationals do not enjoy a riglgnter and move freely within the Union
territory. The decision on the first admission of arkish migrant worker and on the condi-
tions for reuniting with family members is still up the Member States. In that respect, Di-
rective 2003/86/EC on the right to family reunifica, Directive 2003/109/EC concerning
the status of third-country nationals who are losgn residents (to be transposed by January
23, 2006 at the latest), and Association Councitiflen No 1/80 will henceforth mutually
complement each other.

3.3.4. Admission for purposes of employment

The provisions on issuing a residence permit foplegment purposes distinguish between
unskilled, skilled, and high-skilled employees &3), 8§ 18(4), and § 19 respectively), and
self-employed persons (8 21 Residence Act). Admissif unskilled laborers is strict as to
requiring an executive rule or an inter-state ages® regulating access to employment. On
the basis of the equivalent provisions of the fardkens Act, German authorities granted in
2003 close to 320,000 short-term residence penmiteasonal or carnival laborers, mainly
from Eastern and Southeastern Europe. 90% of #eosal laborers were employed in agri-
culture and forestry, 7% worked in the hotel antéag industr§®. Moreover, some 44,000
contract laborers of foreign companies have beenitegtl on the basis of bilateral agree-
ments with Central and Eastern European countridsTarkey®.

Admission of skilled workers for employment purpsese typically only available through
executive rule which defines the occupational gsofqr which the general ban on labor re-
cruitment is lifted. The relevant Employment Regjola identifies a limited number of such
occupations, including language teachers, spectalbks, social workers, and nursing staff
(88 25et seqEmployment Regulation).

46 ECJ, Case C-329/9Frgat, [2000] I-1487, paras. 40 and 48.

47 ECJ, Case C-373/08ydinli, [2005] ECR 1-0000, para. 29 (Judgment of JulyGQs, nyr).
48 See below, section 6.2.

Migrationsgeschehen (note 1), at 20.

Migrationsgeschehen (note 1), at 19.

49
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Special rules apply to highly qualified employe@scording to 8§ 19(1) Residence Act, an
Establishment Authorizations may be granted ifgbeson concerned has sufficient resources
and will probably integrate into German societyl%2) Residence Act enumerates a non-
exhaustive list of professions to which this pegé applies, namely scientists with special
expertise (No 1), teachers or academic assistaiisspecially recognized functions (No 2),
and specialists or executives with high profesdi@gerience and a yearly income over
84,600 Euro (No 3).

Admission of a self-employed person is based orwvatuation of whether a positive impact
on the economy is expected and adequate finanéitige@nterprise is ensured. The required
economic demand is proven under the cumulative itond of investing one million Euro
and creating ten jobs (8 21(1) Residence Act). AidRece Authorization for self-employed
activity may also be granted if preferential treatmnis foreseen in international agreements
(8 21(2) Residence Act). This is currently the cigenationals of Bulgaria, the Dominican
Republic, Indonesia, Iran, Japan, the PhilippirRemania, Sri Lanka, Switzerland, the
U.S.A., and Turkey.

3.3.5. Persons with refugees status or other fayfmsternational protection

Over the last fifteen years, the issue of asyluh @fiugee protection was subject to intense
political debate, and German law has withessed meajanges. In the beginning of the 1990s,
the numbers of asylum applications increased tovaax of almost 440,000 in 1992. German
policymakers felt pressure to adopt a more restacapproach. In 1993, the legislature
amended the German Constitution in order to lilvet dccess to asylum, which was — and still
is — guaranteed as a fundamental constitutionht.rihe new Art. 16a Basic Law allows for
the incorporation of the concepts of ‘safe thirdminy’ and ‘safe country of origin’, for limit-
ing access to the courts, and for mutual recogniibasylum decisions as foreseen in the
Dublin Convention of 1990. All these concepts wienplemented in the Act on Asylum Pro-
cedures AsylverfahrensgesgtZz Asylum applications dropped to 130,000 in 1998 emthe
meantime has reached the lowest level since 1884 than 36,000 in 2004) Recognition
rates as to refugee status were and are low. O2QBD00 applications decided by the Fed-
eral Office in 1995, 9% of asylum seekers were gaced as asylee pursuant to Art. 16a Ba-
sic Law, another 2.5% of applicants were recogniagdseneva Convention refugees, and
1.8% were granted subsidiary protection. For th@®2 decisions issued in 2004, the respec-
tive figures are 1.5%, 1.8%, and 1.8%\ot included in the above statistics, howevethés
number of asylum seekers who filed a successfut@mnd have been granted refugee status

51 See No 21.2. of the Provisional Guidelines for Alpplication of the Residence Act, issued by thd-Fe

eral Ministry of the Interior, 22. December 2004.

52 Moreover, the Act on Benefits for Asylum Seekeeswntroduced, see below, section 4.2.3.

>3 Bundesamt fur Migration und Fluchtling®ligration und Asyl (August 19, 2005), at 19; dshle at
http://www.bamf.de/cin_043/nn_564242/SharedDocsagah/DE/DasBAMF/Downloads/statistik-migration-
asyl,templateld=raw,property=publicationFile.pdifstik-migration-asyl.pdf.

> Figures taken fromBundesamt fiir Migration und Flichtling8tatistik aktuell (August 19, 2005), at 6;
available at http://www.bamf.de/cin_043/nn_564242igdDocs/Anlagen/DE/DasBAMF/Downloads/statistik-
aktuell,templateld=raw,property=publicationFile fsttistik-aktuell. pdf.
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or subsidiary protection through a court decisidao.statistical data is available as to that as-
pect.

As already notel, refugee protection in Germany depends on a temsiistem. Besides the
‘first class asylum’ (@rof3es Asy) based on the Constitution which requires thespeution

to occur on political grounds by a state or quéaiesactor, there is the ‘second class asylum’
(‘kleines Asy) for other refugees. The main consequence ofdiggnction was that persons
entitled to ‘first class asylum’ received an unlied residence permit, whereas persons who
must not be deported for reasons qualifying themefggees under the Geneva Convention
received a limited residence permit specially destyfor that purpose (the so-callédfent-
haltsbefugnis With a view to the draft EC Directive on minimwtandards for the qualifica-
tion as refugees, already on the table in Brusgahtical consensus among the parties in
Germany was eventually reached that the distindbietween first and second class asylum
should be leveled. Under the Residence Act, batdkof refugees at first receive a (limited,
but privileged) Residence Authorization, which afteree years is to be replaced by an
(unlimited) Establishment Authorization when a matady review has verified that the need
for protection persist& For all practical purposes, and for the purpokéransposing the
qualification Directive 2004/83/EC (in the meantiaopted), the difference between the two
sources of refugee status in Germany has becomeimyésss.

Another change concerns the definition of the cphoé refugee. Under the Aliens Act, the
Federal Administrative Court held that even forctsed class asylum’ a danger of persecution
attributable to a state, or at least a quasi-steter, is requiretf. As opposed to the practice
of most Geneva Convention state parties, and agntmthe interpretative guidelines of
UNHCR, Germany therefore adopted a narrow readfrits @bligations under the Conven-
tion, which largely prevented civil war refugeesdarnctims of gender-related persecution
from refugee statdd In order to remedy this situation, and againhvétview to the draft
qualification Directive, the legislature amendeeé taw by explicitly stating that actors of
persecution may also be non-state actors, angbénaécution for reasons of membership of a
social group may also be at hand if the threat & gender-specific nature (8§ 60(1) Residence
Act)®. It can be thus estimated that the judiciary hélle to change its approach, at the latest
when the time-line for transposing Directive 20@4FBC expires on October 10, 2686

Further changes to German refugee law result flemDublin regime integrating the 25 EU
members, Norway, Iceland, and in the future, Swldrel, into a system of mutual recogni-
tion of asylum decisions. Regulation No 343/200&sshing the criteria and mechanisms
for determining the State responsible for examirangasylum application (Dublin Il Regula-

55 See above, section 2.3.

As to international law’s requirements for withdrag refugee status, s& Marx Widerruf wider das
Volkerrecht, InfAusIR 2005, 218.

> Federal Administrative Court, in: Decisions \@, 42.

%8 SeeG. RennerNichtstaatliche und geschlechtsspezifische Vguiot), AWR-Bulletin 2004, 47.

59 SeeJ. Duchrow Fliichtlingsrecht und Zuwanderungsgesetz unteéi@sichtigung der sog. Qualifika-
tionsrichtlinie, ZAR 2004, 393.

60 See Administrative High Court Baden-Wiirttembergs€ A 3 S 358/05, in: Die Offentliche Verwal-
tung 2005, 747 (duty to interpret in conformity vEU law not yet existing).

56
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tion), which replaced the Dublin Convention of 198@s had an increasing impact on Ger-
man law. In 2004, the Federal Office for Migratiand Refugees in 6,939 cases called upon
another Dublin State to take charge of or take batkasylum seeker, which amounts to
19.5% of new asylum claims in that year. In 3,328es, the applicant was in fact transferred
to that State. In the same period, 8,581 requests directed at Germany, and 4,150 persons
were actually transferr@ Germany most frequently called upon Austria, Sevedand
France, whereas the most frequent calls were reddiom Sweden, France, and Norfay
According to the Federal Office, the increase irblduprocedures is in particular due to the
fact that the ‘Eurodac’ Regulation No 2725/2000tle& collection and comparison of finger-
prints of asylum seekers is becoming more and opeeativé®.

With respect to legal issues of how to implemeetEtublin system in Germany, a number of
open questions remain. It is contested), whether the ‘safe third country’ exemption can
cumulatively be used in a Dublin procedure (88 2pafd 29(3) Act on Asylum Procedures,
respectively). If so — and the Federal Office iotfaperates on that assumption — the stricter
rule of immediate deportation would apply, prevegtihe applicant from voluntarily leaving
the country, although Art. 9 Dublin Il Regulatioresns open to this chofée Other legal
issues concern the legality of further detentioremielays occur in the inter-state communi-
cation, and the condition for exercising discretiander Art. 3(2) Dublin 1l Regulation, to
examine an asylum application even if such exanunas not required under the criteria of
the Regulation.

Finally, some words should be added to the conoéubsidiary protection as defined in
Directive 2004/83/EC (yet to be transposed). § @8itRence Act mentions different catego-
ries of legal barriers to deportation which seemrmgdch the grounds for subsidiary protection
as required by Art. 7 of the Directive, namely tioet (8 60, para. 2), death penalty (para. 3),
guarantees of the European Convention of Humant&iglara. 5), and a concrete danger of a
serious risk for life, personal integrity, or freed (para. 7. According to § 25(3) Residence
Act, the persons concerned shall, as a rule, re@iResidence Authorization as long as the
threat persists. The legal status is weaker thanaftrecognized refugees.,g, with respect to
labor market access and family reunion. An Esthbisnt Authorization can be granted after
seven years, subject to the general requirementedopermit (8 26(4) Residence Act).

3.3.6. Persons whose deportation is temporarigpsnded (so-called toleration)
The toleration has, albeit somewhat against thet gpithe law, transformed into a residence
title of its owrt®. This particularly concerns persons whose apjitinafor asylum was re-

61 Migration und Asyl (note 53), at 39.
6 Id., at 37.
&3 Id., at 35.

o4 As yet, neither have higher administrative cosgsken on that issue, nor has the ECJ. For afiirst i

stance ruling, see Administrative Court Darmsté&idtse 5 E 403/04.A, in: InfAusIR 2005, 495 (immedidee
portation contradicts EU law).

65 As to the situation under the Aliens Act, $€eHailbronner, Comparative Legal Study on Subsidiary
Protection — Germany, in: Bouteillet-Paquet (e8ybsidiary Protection of Refugees in the Europeaiot)
2002, 491.

66 See above, section 3.3.2.
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jected but who are nevertheless unwilling or unablieave the country. There are two routes
for issuing a Certification of Toleration, as fages in 8 60a Residence Act. The Ministers of
the Interior of the Germabander, individually or collectively, can order a temporastpp of
deportations with regard to a group of aliens. Rodeportation stop order exceeding six
months, the consent of the Federal Minister is adeth the absence of such an order, a tol-
eration is to be granted by the local Aliens Offiche deportation of an individual is impos-
sible for legal or factual grounds. Legal barriagainst deportation may be constituted by
human rights law in cases of iliness, a seriougdanf suicide, or a compelling need to take
care for a family member. Factual barriers includsettled identity, lack of necessary travel
documents, or non-cooperation by the country afioriNon-cooperation on the part of the
alien does not preclude him/her from being entitiedh toleration, although it most likely
prevents a Residence Authorization from being dséetolerated person may be granted
access to the labor market after his/her deporntdtas been suspended for one year through
no fault of his/her own, subject to discretionasgent of the Federal Agency for Labor (88 10,
11 Employment Procedure Regulatitn)

A further innovation of the Residence Act, to bentiened in this context, is § 23a, which
calls upon the.dndergovernments to establish within their respectivésgiction a so-called
hardship case commissiomgrtefallkommission This commission shall recommend the
grant of a residence permit to a person whosedurgésidence is justified on humanitarian or
personal grounds, although the legal requirememta permit are not met. The final decision
of theLand’s Minister of the Interior is entirely discretiondty

3.3.7. Admission of migrant groups on the basigatifical discretion

Besides the highly regulated channels of admisgiater administrative discretion, the Resi-
dence Act provides for some instances of admissiompurely political grounds. In the ab-
sence of an international law obligation, politideédcretion to admit an alien is typically allo-
cated at the ministerial level and largely preemtem judicial review.

According to § 22 Residence Act, the Federal Merisif the Interior has the power to declare
that admitting a particular person from abroaddsessary to protect political interests of the
Federal Republic. The Minister’'s decision is birgdon the local Aliens Office. The practical
impact of the equivalent provision of the formerefls Act was low.

The Lander Ministers of the Interior possess a comparablegoamith respect to groups of
aliens, to order admission either from abroad ompefsons already staying in Germany.
§ 23(1) Residence Act provides a legal basis foegd decisions that define the framework
for Residence Authorizations for the protectiorpofitical interests of the Federal Republic,
or for humanitarian or international law groundscl$ a ministerial order must have the con-
sent of the Federal Minister, so that in practigabisan political agreement within the Con-
ference of the Ministers and Senators of the latereeds to be reached. This clause provides
a possible basis for the regularization of suceedsitolerated persons, and arguably also of

67 Seel. Zuhicke Die Zulassung von geduldeten Auslandern zur Ausgbeiner Beschaftigung, ZAR

2005, 317H. LeineweberDie Beschaftigung von geduldeten Auslandern Is&itafttreten des Zuwanderungs-
gesetzes, InfAusIR 2005, 302.
68 SeeTh. Grol} Zuwanderung aus humanitaren Griinden, ZAR 200%%4t, seq
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illegal immigrants. Its predecessor was used, with respect to certain persons from Bos-
nia-Herzegovina and the Federation of Yugoslavigist in Germany’. § 23(1) also re-
placed the section of the Aliens Act providing femporary admission of persons fleeing war
and civil war situations, which has only been usede for Albanian Kosovo refugéés

The main example of permanent admission on pdligcaunds concerns Jewish emigrants
from the territory of the former Soviet UniBn German policymakers, in 1991, decided to
foster Jewish immigration in order to strengthea dewish communities in Germany. It was
agreed that the existing Act on Refugees Admittedéd Humanitarian Relief Programs (so-
called Kontingentfliichtlingsgesétashould be applied in an analogous fashion, aghathne
beneficiaries are not refugees in the sense ofGieeva ConventidA Between 1993 and
2003 some 180,000 Jewish people migrated to Gerraadgr that prograrft. Meanwhile,
the Residence Act provides a proper legal basishisrtype of immigration policy. Accord-
ing to 8 23(2), a ministerial order of admissiomguant to 8§ 23(1) Residence Act may deter-
mine that special political interests of the Fed®mpublic require Establishment Authoriza-
tions to be issued even for newly arriving immigsan

3.3.8. Ethnic Germans and their relatives

Another facet of German immigration policy is losétwithin a completely different legal
framework. Reacting to the special situation a¥t&rld War 11, the German Constitution of
1949 established, in Art. 116(1) Basic Law, theegaty of Germans without German nation-
ality (so-calledStatusdeutscheThis legal concept referred to the millions efugees and
displaced persons of German ethnic origin who vereed to migrate from their homes in
what later became the ‘communist bidcTheir legal status, including the right to be @dm
ted and naturalized, is determined in the Federtloh Displaced PersonByndesvertrie-
benengeselzand the Nationality ActStaatsangehdrigkeitsgesgtavhich were both subject
to amendments in the recent years.

Of continuing importance as a source of migrat®the status of a ‘late resettleBpgataus-
siedlen. This status for people of German origin livimggarticular areas in (South-)Eastern
Europe and Central Asia was created in 1993, &tmany had faced increasing immigra-
tion of ‘resettlers’ Aussiedley from these areas in the late 1980s, with peaksbafut
380,000 and 400,000 in 1989 and 1990, respectiBdyween 1990 and 2003, close to 2.4
million ‘(late) resettlers’ migrated to Germany. Wihe 1993 amendments the numbers fell,
down to 73,000 new arrivals in 2003. Of them, 99%me from successor states of the Soviet
Union, in particular the Russian Federation andakastar’.

69 Hailbronner, Subsidiary Protection (note 65), at 499, 513 52t seq

70 d., at 497.

& SeeE. WeizsackerJidische Migranten im geltenden deutschen Steggbérigkeits- und Auslander-
recht, ZAR 2004, 93.

& For a critical view, sed. Raabe Rechtswidrige Verwaltungspraxis bei der Zuwandgriiidischer

Emigranten aus der ehemaligen Sowjetunion?, ZAR 2003,

& Migrationsgeschehen (note 1), at 16.

For an overview, se@. Lubbe-Wolffin: Dreier (ed.), Grundgesetz: Kommentar vol, tdmments on
Art. 116 Basic Law, para. ldt seq.

& All figures taken from: Migrationsgeschehen (nbjeat 15.
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In order to be recognized as a ‘late resettler’ gnu$ as a German in the sense of the Basic
Law, applicants must prove that they are facingstutiial disadvantages due to their ethnic
affiliation, except for persons living within thertitory of the former Soviet Union, who basi-
cally only have to prove their German origin. Pessborn after December 31, 1992, are ex-
cluded from recognition. Spouses and descendantsdaght to join their sponsor irrespec-
tive of their ethnic affiliation, though since 2005n-German spouses and children have to
demonstrate basic German language skills. The parsocerned acquires German national-
ity with a final certification of his/her statustaf arrival in Germany (8 7 Nationality Act, as
amended in 1999). The same holds true for non-Gefaraily members that are included in
the recognition proceeding (8 4(3) Act on DisplaBenisons). Since ‘late resettlers’ enjoy full
citizen’s rights, the legal position of these migeahardly differs from domestic Germans.
The Federal Constitutional Court, however, uphedhgorary restrictions on the right to
freely move within German territory, as protectgdArt. 11 Basic Law, in order to share,
among the units of the state, the financial buriderhousing, social assistance, and integra-
tion measurée$. ‘Late resettlers’ and their family members hawéght to take part in an inte-
gration course program at no charge (§ 9 Act oplBéed PersonS)

3.3.9. Undocumented migrants

There is no precise figure as to the number of onah@nted aliens in Germany, though esti-
mates range from half a million to over one milffbnGerman policymakers have always
been very reluctant with respect to regularizapoograms for illegal immigrant$ Accord-
ing to 8 95(1) Residence Act, illegal entry to tayswithin the German territory constitutes a
criminal offence. Aiding and abetting the aboveésalized, also for Germans; exceptions for
humanitarian motives are not foreseen.

4. Guarantees of migrants’ status: graded integmatnto the German system of social
and political rights

4.1.  Sources of fundamental rights guaranteesnigrants

German public law is to a large degree shaped éyuhdamental rights as they are guaran-
teed in the Basic Law. Therefore, differential tneant of, or legal regimes specially designed
for, aliens are particularly likely in areas whéne Basic Law does not provide for equal pro-
tection of everyone within its ambit. In contrastguarantees such as freedom of religion,
freedom of speech, access to justice, or rightapgrty, certain fundamental rights are exclu-
sively for Germans. These rights of citizens inelddeedom of assembly (Art. 8(1) Basic
Law), freedom of association (Art. 9(1)), freedomnmovement within the German territory
(Art. 11(1)), freedom of occupation (Art. 12(1)pcaprotection from extradition (Art. 16(2)).

& Bundesverfassungsgericitase 1 BvR 1266/00, in: Neue Zeitschrift fir Vdiwagsrecht 2005, 797.
" On these courses, see below, section 4.3.
& K. Schénwalder, D. Vogel and G. Sciortildigration und lllegalitat in Deutschland: AKI Fhungs-

bilanz 1, 2004, at 27, available at http://www.werllm.de/zkd/aki/files/aki_illegalitaetsbericht.pdf Alt, lllegal
in Deutschland, 1999, 50.

& SeeK. Hailbronner, The Regularisation of lllegal Immigrants in Genpain: de Bruycker (ed.), Les
régularisations des étrangers illégaux dans L'Ueioropéenne, 2000, 251.
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In these respects, aliens only enjoy the weakedegtion of Art. 2(1) Basic Law, which stipu-
lates a subsidiary right that protects the freeetigument of one’s personality and thereby
prohibits arbitrary treatment by a public autharfygditional human rights protection follows
from provisions of the ECHR. In the context of z#n’s rights, one can also cite the right to
vote and stand as a candidate in elections atiffeeesht levels of the German state. The equal
treatment clauses of Art. 3 Basic Law do not cantaiprohibition of discriminations on
grounds of nationality, although other grounds saglrace’ or ‘descent’, as well as the gen-
eral ‘equality before the law’ clause, may come ipllay in some situations.

As a matter of principle, ‘illegal persons’ are i#dad to basic rights as guaranteed by the
German Constitution and international human riggasas well. Access to a court for enforc-
ing these rights is, in reality, almost always puded.

4.2. Restrictions to political and social rights

As previously noted, the rights of citizens revdaise fields in which aliens are accorded
special treatment. The freedom of occupation, wiidhe present context relates to the ques-
tion of access to the labor market, is dealt witla iseparate secti®nThe right to remain in
the country under almost all circumstances, a righich is not guaranteed to aliens and
which constitutes a fundamental difference betwagrens and aliens, is the subject of the
final sectiofi".

4.2.1. Political rights

With regard to political rights, one should higlhighe fact that aliens are entirely precluded
from taking part in elections. In two remarkablegments, the Federal Constitutional Court
held that “the people”, referred to in Art. 20(2ad8c Law as the sole source of public power,
comprises only Germans in the sense of Art. 116cBasv. TheLanderlegislatures are thus
prevented from extending to aliens the right teevat stand as a candidate in local elecffons
The exception to this rule is Union citizens. Aatiag to the explicit provision of Art. 28(1)
Basic Law, Union citizens are eligible to vote dmlelected in county and municipal elec-
tions.

With respect to the rights to freely assemble asgbeaiate, the federal legislature has only
cautiously made use of the authorization to immpeeific restrictions on aliens. As a general
rule, aliens possess these rights under the sanitioms as Germans. A special registration
procedure applies to an association, though, ifntlagority of its members are aliens. The
rules for ‘alien associations’ have recently bemgtened in the context of anti-Islamist
measures. Henceforth, an ‘alien association’ wipadiéical aims contradict the German Con-
stitution is not immune from being banned by relywn privileged protection for religious
activities — a privilege that is still in force f@erman religious associatidfisin addition, an

8 See below, section 5.

See below, section 6.

Federal Constitutional Court, in: Decisions vd@, 87, and vol. 83, 60.

83 The Federal Constitutional Court upheld this diferation, Case 1 BvR 536/03 (Verbot des ‘Kalifat-
staats"), in: Neue Juristische Wochenschrift 2@104,

81
82
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alien’s political activity can be restricted on thasis of an individual decision by the Aliens
Office (8 47 Residence Act).

4.2.2. Freedom of movement

The Residence Act and the Act on Asylum Procedpreside for several limitations as to
moving within Germany. For people holding a Resaeiuthorization, the obligation to
reside within a particular district or regionaltetaan be imposed at any time if this decision
is justified by a legitimate aim and withstandsrapgortionality test (§ 12(2) Residence Act).
Territorial restrictions are exceedingly stnds-a-vispersons who are only tolerated or asy-
lum seekers. According to 8§ 61(1) Residence Actalam whose obligation to leave has been
determined must reside within the territory of atioalar regional state; further restrictions
are possible. The territorial scope of a Residermmaa/e for asylum seekerspsr selimited to
the district of the responsible Aliens Office (§B6Act on Asylum Procedures). Administra-
tive fines can be imposed if the asylum seekerdsdhkis district without prior authorization.
This German practice is enabled by Art. 7 of Dirext2003/9/EC laying down minimum
standards for the reception of asylum seekers.

4.2.3. Access to the welfare system

The issue of alien’s access to Germany’s systenso@hl security is all-too complex to be
dealt with in this report. Some remarks have tdiceif Major parts of the German welfare
state are based on mandatory contributions to Isomsarance systems. They operate on a
non-discriminatory basis as to the nationality loé insured person. Problems particular to
aliens arise from the fact that these systems@maected to employment, so that legal barri-
ers as to labor market access also pertain tolsEsarity*. Other social benefits, however,
are non-contributoryi.g., tax-based), such as various family benefits, tgréor vocational
training, or the basic social assistance. Heregthestion regularly arises as to whether and
under which conditions aliens are entitled to beseThe relevant laws distinguish between
different categories of aliens, according to tHegal status under the Residence Act or the
Freedom of Movement Act. The Federal Constituticdbalrt held, however, that excluding
certain migrants from Child Allowanceifdergeld and Child-Raising AllowanceE¢zie-
hungsgeldl solely on the basis of their residence permitates the equal treatment clause of
the Constitution. A particular permit may not, aciog to the Court, sufficiently reveal
whether an alien will only reside on a temporargi®ar not. Moreover, the Court held that
deterring unwanted migrants from entering the cguigt, in itself, not a justification for the
unequal treatment of residing alifhsA separate system of social assistance is fonefoee
asylum seekers, tolerated persons, and certainsal®lding a Residence Authorization
granted for humanitarian grounds — the Act on Biénédr Asylum Seekers. For a period of
up to 36 months, these temporarily admitted alemesbarred from access to the regular sys-
tem of social assistance.

84 See below, section 5.1.

Federal Constitutional Court, Case 1 BvL 4/97letkindergeld), in: Neue Zeitschrift fir Verwaltusg
recht 2005, 201. The European Court of Human Righggss the same conclusions from Art. 8 and 14 ECHR,
see ECtHRQkpiszh v GermanyAppl. No 59140/00 (Judgment of October 25, 2005).
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4.3. The new integration policy

The Zuwanderungsgesetmdded a new facet to German migration law by ¢hioing a sec-
tion on ‘promotion of integration’ (88 43—45 Reside Act). Henceforth, the economic, cul-
tural, and social integration of aliens who arengdio reside in Germany on a continuing ba-
sis shall be promoted. The main tool for achievimg aim is the integration course program,
conducted under the authority of the Federal OffizeMigration and Refuge&% An integra-
tion course is offered to newly arriving alienslate resettlers’, which consists of a language
course and an ‘orientation course’. The latteruigp®sed to provide knowledge about Ger-
many’s legal order, culture, and history (8 43 Resce Act). The details are subject to a fed-
eral executive ordenr{tegrationskursverordnungAccording to this regulation, one course
comprises 630 lessons (600 language, 30 ‘oriemiatid participation fee of 1 Euro per les-
son is levied.

In legal terms, the integration course program i$oable-edged instruméit On the one
hand, it is arentitlementto participate for aliens who had been admittedefaployment pur-
poses (except for high-skilled workers), for thegmse of family reunification, on political
grounds according to 8 23(2) Residence Act, oreasgnized refugees. The right to partici-
pate does not extend timter alia, Union citizens and their family members, aliertsovare
admitted on a temporary basis, minors who atte@eéraman school, and persons who demon-
strate sufficient language or social skills (8 4dsRence Act). On the other hand, participa-
tion in an integration course programoisligatory for those entitled to participation, unless
he/she has the ability to communicate in Germateast in a simple manner. Participation is
also mandatory on the basis of an individual denigly the Aliens Office if a ‘particular need
for integration’ is detected (8 44a Residence Aat).alien who does not fulfill his/her obli-
gation may be at a disadvantage with respect thdrisuture legal status. According to § 8(3)
Residence Act, the Aliens Office shall take thistfimto account when the alien applies for a
discretionary renewal of his/her Residence Autlatian. Moreover, in order to be entitled to
naturalization an alien must, among other preréggishave been a legal resident for a mini-
mum of eight years. This threshold is lowered teeseyears if a certificate proves his/her
successful participation in an integration coug&&(3) Nationality Act).

5. The migrant and the employer: immigration ppliom a labor market perspective

5.1. Alien’s access to the labor market: involvehwd the Federal Agency for Labor
Access of alien workers to the German labor mahleest expanded slightly with the recent
implementation of th&ZuwanderungsgesetZhe new law constitutes a modification on the
virtual ban on recruitment of foreign labor thadhaeen in place since 1973, in particular
with respect to high-skilled workers. The ResideAcenow explicitly provides for the entry
of aliens into the labor market to address the deimaf the market and to reduce unem-
ployment within Germany in an effective manner &&1)). However, in reality, access con-

86 For an overview, seeh. Hauschilg Die Integrationskurse des Bundes, ZAR 2005, 56.

For a skeptical view, sé& Huber Die geplante auslanderrechtliche Pflicht zur Taiime an Integrati-
onskursen, ZAR 2004, 86.
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tinues to be limited and highly regulated, andektent to which the new law will satisfy fu-
ture economic demands remains questionable.

Pursuant to 8 4(2) Residence Act an alien mustaia up an employment unless provided
for by his/her residence permit. Some permits alfowunrestricted access to employment,
such as a Residence Authorization granted for fameiinion with a German (8 28(5) Resi-
dence Act), or any kind of Establishment Authoii@at(8 9(1) Residence Act). In other cases,
the local Aliens Office decides on the scope ohpssion when issuing the individual resi-
dence permit. An authorization of employment mayd®& often is) limited in time and to a
particular employer, occupation, or district.

A grant of access to the labor market regularlyunes the assent of the Federal Agency for
Labor, unless the Residence Act itself or an exeeutle eliminates this requirement as to
particular occupations, residence purposes, ooma®. According to § 39 Residence Act,
the Federal Agency’s consent is based on a detatimmthat the employment will not have a
negative impact on the German labor market andrbatrivileged employees are available
for the position. Privileged persons are Germarsaliens with an unrestricted right to em-
ployment, such as Union citizens from the old Mem$tates, EEA, Maltese, Cypriote or
Swiss nationals, or Turkish nationals benefitingnir Decision No 1/88. Alternatively, an
assessment of the market segment concerned majolé¢tael conclusion that the employment
is economically and politically acceptablae all cases, the Federal Agency’s assent is based
on an employer guarantee that employment conditwascomparable to those provided to
German nationals. Pursuant to executive rule howeestain types of employment do not
require consent due to the fact that they will kelly have a negative impact on the labor
market or the employment opportunities of privildganployee®¥. Examples of these types
of employment include: mandatory internships in ¢batext of academic learning; some ex-
ecutives and managers; professors, academics acttets; renowned artists and athletes, etc.
The number of employment perniitsssued since 2000 has continued to decrease (2000:
1,083,268; 2001: 1,054,526; 2002: 945,073; 2008,3#5), mainly due to the rise in unem-
ployment. A total of 873,470 employer requestsféoeign workers were approved in 2004,
although in some cases the same individual cowe ltame to Germany several times, as
with the seasonal worker progr&mOnly 14% of the permits were not contingent oae th
market and, therefore, unrestricted as to employthen

8 See above, sections 3.2. and 3.3.4.

EU nationals from the new Member States other tatta or Cyprus enjoy second-range privileged
access to the German labor market, in accordartbetiog transitional arrangements in the Act of Asien (see

§ 39(6) Residence Act). For these Union citizersysiem of issuing employment permits is stillancke.

9 See §§ 1-16 Employment Regulation; §§ 1-4 Employmeocedure Regulation.

Before 2005, there was a two-fold application pss; in which the applicant submitted separate-appl
cations to two government agencies for a residpecait and an employment permit. The two-fold pssceas
recently replaced with a single internal proceead-stop-government’).

92 See above, section 3.3.4.

All figures taken fronBundesagentur fur Arbeifirbeitsmarkt 2004: Amtliche Nachrichten der Bun-
desagentur fur Arbeit, 53. Jahrgang, Sondernumggyst 30, 2005), at 33; available at
http://www.pub.arbeitsamt.de/hst/services/stati@8R100/html/jahr/arbeitsmarkt 2004 _gesamt.pdf
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5.2. The employers’ stance on future immigratiolicy

Throughout the recent debate on immigration ref@mployer groups advocated for a more
permanent system of migration for employment puepar order to more effectively address
Germany’s economic difficulties and labor shortdge®ne model adopted in an early draft
of the Residence Act provided for a selection psedeased on a point system, similar to sys
tems in Canada and Australia, in which a spectfieshber of qualified workers based on cri-
teria such as age, health, education, familialstatountry of origin, language capacity and
ties to Germany, would be admitted irrespectivehef availability of a specific position in
Germany. This system, however, was not incorporatedthe final legislation. Moreover,
employer advocates have stressed the need to expandtment programs, such as Ger-
many’s ‘green card’ program for IT specialistsotber industry areas with labor shortages
In addition, they have emphasized the need to iwgitegration policies so that Germany
can attract foreign talent away from other immignatcountrie&.

A further concern involves the capacity of the Fatldgency for Labor to evaluate aptly the
needs of the labor market and as a result, to gegproper consent or not with regard to indi-
vidual applications. The task of the Federal Ageirtyhis matter is significant and could
threaten it with overload, thereby risking the &ste of bureaucratic, inaccurate decisians

5.3. Undocumented migrants and the issue of illeggmloyment

The above regulations reveal the highly regulatttine of aliens’ entry into the German la-
bor market. Some experts attribute the restrigisteire of the German labor market, in which
entry is primarily based on contemporary marketaatbrs and often only temporary, to pro-
ducing a substantial number of undocumented migrsince many overstay their temporary
visas®.

In the 1990s, Germany expanded the availabilityestricted residency and work authoriza-
tion for seasonal work and contract work, in reactio the increase of unauthorized employ-
ment and the increase in the undocumented popualétoon Eastern Europe in the agricul-
tural sphere, in the hotel and restaurant industng, in constructiofl. With the opportunity
to employ workers legally, it was thought that istties would have the incentive to forego
hiring undocumented workers and to pay taxes anthisbenefits on the employméfft In

o Bundesverband der Deutschen Industiide 8 BDI Thesen zur Zuwanderungspolitik, 2061.:0.

Henke| Die Steuerung der Zuwanderung durch ein Zuwamdgmgesetz aus bevolkerungs- und wirtschaftspoli-
tischer Sicht, ZAR 2003, 124.

% BDI Thesen zur Zuwanderungspoliikote 94).

% Id.

o7 K.F. Zimmermann and H. Hint&uwanderung und Arbeitsmarkt: Deutschland undddéark im Ver-
gleich, 2005, 236.

% It is estimated, however, that only 13% of unlaveimployment in Germany is engaged in by alierss. A
a result, most infractions of unlawful employmemidlve Germany citizend8eauftragte der Bundesregierung
fur Migration, Flichtlinge und IntegrationBericht Uber die Lage der Auslanderinnen und Ausdéand
Deutschland, 2005, 75.

% Ph. Martin Bordering on Control: Combating Irregular Migmatiin North America and Europe, 2003,
51 et seq.

100 SeeBeauftragte der Bundesregierung fir Migration, Fliiciige und Integration Migrationsbericht
2003, at 52t seq. available at http://www.integrationsbeauftragééddwnload/Migrationsbericht_2003.pdf.
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addition, in 2002, employment authorizations weraden available to caretakers in private
households, and private households were entitlédxtdenefits for their employees in order
to decrease the cost difference between legallkgal employment.

On the other hand, a variety of controls exist trat designed to prevent the entry of unau-
thorized employees into the labor matetEmployers who hire unauthorized aliens face
substantial sanctions, including monetary fines iamgtisonment terms. Raids are also com-
mon as a result of tips received from the publmnpetitive businesses, neighbors, unions,
those legally employed) or from other agenciesleliected in a position of unauthorized em-
ployment, the undocumented are most likely suligdetention, criminal charges for illegal
stay, and deportation.

6. State protective measures: graded protecticairey expulsion
Hardly any other part of German migration law iscamplex as the rules on the termination
of residence. This report can only give a rougbkltdred review.

6.1. Expulsion and deportation decisions in Gerriaan

According to general administrative law, one castidguish between decisions imposing an
obligation to act — that is, in the given conteke obligation to leave —, and their execution,
that is, measures taken to enforce complific&@he main type of a decision imposing the
obligation to leave is the expulsioAysweisuny which is tantamount to a withdrawal of an
existing residence permit. In the case of an asydagker, the temporary Residence Leave is
automatically invalidated when the applicationgfused, so that the obligation to leave arises
without a separate decision. The same holds tnupdisons who never held a valid residence
permit, or whose permit has expired. The main esiment measures are the threat of depor-
tation Abschiebungsandrohupgvhich fixes the ultimate date for leaving and dscom-
bined with the expulsion, and the deportatidbgchiebunpitself, that is, the forced removal
from the territory. As a rule, a threat of depadlatmust be issued prior to a deportation (even
though the person might not be able to comglg, while being imprisoned). In cases such as
illegal border-crossing, however, immediate depmntais provided. Once an expulsion deci-
sion has become definitive and the time-limit feaing has expired, the decision to deport is
not discretionary. If deportation is impossible fegal or factual grounds, the person is tem-
porarily tolerated. According to 8§ 11 Residence, Act expelled or deported person must not
return to Germany, at least not until the ban teenbifted.

The Residence Act maintained a particularity of r@am migration law, namely, that under
certain conditions the Aliens Offices have no dition as to issuing an expulsion decision.
88 53-55 Residence Act distinguishes between mandexpulsion Zwingende Ausweisung
expulsion as a ruleAisweisung im Regelfglland discretionary expulsiorEfmessen-
sausweisung A discretionary expulsion can be founded on demiange of public policy

101 For a comparative perspective, $eeDiaz-PedrosaA Tale of Competing Policies: The Creation of

Havens for lllegal Immigrants and the Black Markebnomy in the European Union, 37 Cornell Intermetio
Law Journal (2004), 431, 4'&t seq

102 For a review on the new law, sele Jakobey Auf der Suche nach Anderungen im Bereich Aufdigha
beendigung und Ausweisung durch das ZuwanderunggésfAusiR 2005, 97.
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concerns, which have to be balanced with otheriderations such as the duration of stay
and social ties to Germany. There is no room fehsmeighing of interests with respect to the
other two types of expulsion. According to 8§ 53 iResce Act, an alien is to be expelled
when sentenced to a term of imprisonment of theses/or more (the threshold is lower for
certain offences, such as drug-related crimesgchreathe public peace, or organized migrant
smuggling). 8 54 Residence Act delineates conditionder which expulsion is mandatory
unless an atypical case is at hand. The groundexpulsion as a rule’ include any term of
imprisonment without parole, a sentence for orgashimigrant smuggling, having committed
a drug-related crime or having breached the pytdiace (a sentence is not required), and
being engaged, or having been engaged, in teramtstities (a fact-based suspicion is suffi-
cient).

To a certain extent, the inflexibility of theseeslis mitigated by way of § 56 Residence Act,
which provides for special protection against egjmur. Special protection is granted to rec-
ognized refugees (8 56(1), No 5), to spouses astergd partners of Germans (No 4), and to
some categories of aliens after five years of legsidence. The latter consist of persons hold-
ing an Establishment Authorization (No 1), persbokling a Residence Authorization who
entered as a minor or were born in the country ZN@and persons holding a Residence Au-
thorization who are the spouse or the registereh@aof an alien referred to in No 1 or No 2
(No 3). In these cases, “serious groundsh(verwiegende Grinflef public policy must be
raised in order to issue an expulsion decisiogrdtinds for mandatory expulsion are at hand,
the person concerned shall as a rule be expeflé¢lie irequirements for ‘expulsion as a rule’
are met, the decision shall be on a discretionasisb Even higher hurdles are foreseen for
minors holding a valid residence permit, and favlascents (18 to 21 years) who grew up in
the country and hold an Establishment Authorizatidocording to 8 56(2) Residence Act,
expulsion of these aliens is at any rate discratgnin sum, German law provides for in-
stances of protection from expulsion for personh wiose links to Germany, but this is not
an automatic result of any particular type of resck permit. In that event, the law is more
open for the particularities of the individual caseluding its human rights aspects.

6.2.  Supranational and international sources footpction against expulsion

However, German expulsion policy had some diffieslin complying with international and
EU law requirements whenever national law doespnovide for the exercise of discretion
and thus a proper proportionality test.

A ‘classical’ type of protection is foreseen inemational treaty law on the basis of reciproc-
ity. This concerns, in particular, the Council afrgpe’s ‘Convention on Establishment’ of
1955, which requires that a national of a contracttate who has been lawfully residing for
more than ten years enjoys special protection agaxpulsion. German courts held that in
this case the “serious grounds of public policydude (now 8 56(1) Residence Act) applies
and expulsion shall be discretion®#fy

More complicated are constellations for which intgronal law establishes an absolute ban
on forced return, as is the caseg, with Art. 3 of the UN Convention against Tortuaed

103 Federal Administrative Court, in: Decisions va1] 247, at 26@t seq
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Art. 3 ECHR, which both require that no person kbal returned to a state where he/she
would be in danger of being subjected to torturbew German law demands mandatory ex-
pulsion, these obligations can only be compliechviay suspending the deportation of the
expelled, that is, at the enforcement stage ohtministrative procedure. It seems somewhat
contradictory that one chapter of German migratewm states a duty which another chapter
prevents from becoming effective. Moreover, acawgdio the case-law of the European
Court of Human Rights, the removal of an alien rgaye rise to issues under Art. 8 ECHR
and thus require a balancing of interests in acoured with Art. 8(2) ECHR? which is not
always possible under German expulsion law.

Finally, a grave conflict resulted from the Gernpanlicy of expelling (and in fact deporting)
Unions citizens and Turkish nationals benefitingrirequivalent protection under the Ankara
Agreement. It is settled case-law of the EuropeauarCof Justice that expulsion of a Union
citizen for grounds of public policy must be basedlusively on the personal conduct of the
individual concerned. The existence of a previausioal conviction can justify an expulsion
only in so far as the circumstances which gavetaglat conviction are evidence of personal
conduct constituting a present and sufficientlyaes threat to a requirement of public policy
which affects one of the fundamental interestsazfiety'®. Consequentially, the ECJ held
that the German system where the expulsion autoatigtifollows a criminal conviction is
not in line with EU laW®. In August 2004, the Federal Administrative Cdntervened by
declaring that henceforth expulsion of Union citigeor Turkish nationals benefiting from
Art. 6 or 7 of Decision No 1/80, is only availaltkeough a discretionary decision. In addition,
such a decision is subject to repeal until it beesrdefinitive, should a change in circum-
stances require a new prognosis as to whether iherépresent thredf’. The Freedom of
Movement Act eventually remedied the situation @mnoving Union citizens from the scope
of the Residence Act’'s provision on expulsion. Unthe new law, the termination of resi-
dence of a person entitled to the freedom of movemseonly possible in compliance with the
said requirements of EU law (§ 6 Freedom of Moverert)*°® With respect to privileged
Turkish nationals, however, German law is stilestlas to equivalent protection. Whenever
special protection from expulsion does not alretdlpw from national law, the need for a
discretionary decision, which gives full weightttee EU law-based rights involved, results
from the primacy of EU law, rendering §§ 53 andResidence Act inapplicalfg.

In the years to come, yet another layer of supramait protection against expulsion will fol-
low from the implementation of Directive 2003/10&@/Eoncerning the status of third-country

104 See,inter alia, ECtHR, Abdulaziz, Cabales and Balandali v. the United Kiom [1985] Series A
No 94;Nasri v. France[1995] Series A No 320-B, para. 8seq

105 ECJ, Case 30/7Bouchereau[1977] ECR 1999, para. 35; Case C-348/Q6lfa, [1999] ECR I-11,
para. 22t seq.

106 ECJ, Joined Cases C-482/01 and C-493m0fanopoulos[2004] ECR 1-5257, para. 71.

107 Federal Administrative Court, Cases 1 C 29.02:ad30.02, in: InfAusIR 2005, 18 and 26.

108 As to the impact of Directive 2004/38/EC, séeHailbronner Die Unionsbiirgerrichtlinie und der
ordre public, ZAR 2004, 299, 3@2 seq

109 For a summary of the current legal situation, lde®06rig, Erhdhter Ausweisungsschutz fur tirkische
Staatsangehdrige, Deutsches Verwaltungsblatt 20005,.
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nationals who are long-term residénisAccording to its Art. 12, Member States may take
decision to expel a long-term resident solely wheeéshe constitutes an actual and suffi-
ciently serious threat to public policy or publiecsrity. A decision to expel must not be
founded on economic considerations and shall cendattors such as the duration of stay,
the age of the person concerned, and links withcthentry of residence or the absence of
links with the country of origin. These requirengmtre modeled after the case-law of the
Human Rights Court in Strasbourg, though in futime Court of Justice in Luxembourg will
give the binding interpretation as to their content

110 See Ch. Hauschild Neues européisches Einwanderungsrecht: Das Ddeetlaaitsrecht von Dritt-

staatsangehdorigen, ZAR 2003, 350.
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