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Supranational adjudication in Europe is a remarkable and surprising
success. Over the past few decades, it has become increasingly clear that the
European Court of Justice (ECJ) and the European Court of Human Rights
(ECHR) have convinced national governments, individual litigants, and the
European public to endorse and participate in frequent and often high-stakes
adjudication at a level above the nation-state. Both tribunals began their
existence as creatures of classic public international law, established by
treaties—the Treaty of Rome' and the European Convention for the Protection
of Human Rights and Fundamental Freedoms (the Convention)*>—and perched
atop national governments and national law with no direct relationship to
either.®> Somehow, however, through a combination of perspicacity, foresight,
and tenacity, both tribunals developed successful strategies to make their
judgments as effective, for the most part, as national court rulings.*

The central question motivating this Article is whether the success of
supranational adjudication in Europe can be translated or transplanted to other
regions of the globe. Alleged obstacles are easy to find.> The nations of
Western Europe that form the core of the European Union and the Council of
Europe are established liberal democracies with strong domestic traditions of
the rule of law.® They also share a common core of social, political, and legal
values that European jurists themselves have linked to the effectiveness of the
two tribunals.” Their hopes for economic integration and their determination

1. TREATY ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY, Mar. 25, 1957, 298 UN.T.S. 11
(1958) (hereinafter TREATY OF ROME].

2. Nov. 4, 1950, 213 U.N.T.S. 222 [hereinafter Convention].

3. Both European tribunals were originally established as “international” tribunals in the sense that thcy
were created by intergovernmental agreements and charged with interpreting and applying those agreements
as international law. The impact of their decisions on domestic law was intended to be a function of the
actions of the states party to those agreements.

4. See infra Sections IL.A-B (discussing compliance with ECJ and ECHR rulings).

5. For example, Jost Delbrueck argues:

[T]he regional experience of today is of such a particular nature, made in more or less culturally
and politically homogeneous regions, that it hardly could be taken as a model that could be
easily transferred elsewhere and that could thereby possibly make a universal approach to the
implementation of human rights obsolete.
Jost Delbrueck, International Protection of Human Rights and State Sovereignty, 57 IND. L.J. 567, 576
(1982).

6. See Michael W. Doyle, An International Liberal Community, in RETHINKING AMERICA’S SECURITY:
BEYOND COLD WaAR TO NEW WORLD ORDER 307, 329-31 (Graham T. Allison & Gregory F. Trevetton
eds., 1992); Michael W. Doyle, Kant, Liberal Legacies, and Foreign Affairs, 12 PHIL. & PUB. AF¢. 205,
206-09 (1986) [hercinafter Doyle, Foreign Affairs]. Doyle defines liberal democracies as having four major
characteristics: (1) protection of private property; (2) a market cconomy; (3) equality under the law and
respect for human rights; and (4) a representative government deriving its authority from the consent ot
individuals. See Doyle, Foreign Affairs, supra, at 206-09.

7. As Judge Rudolf Bernhardt of the ECHR states:

The main reason for the effectivencss of the Europcan Convention and the Court is the
considerable measures of homogeneity among European statcs. The member states of the
Council of Europe and the parties to the Convention have recognized that the interpretation and
the application of the European Convention can contribute to uniform European standards. . . .
[T)here is a feeling among the member states that there exists a common European standard and
that this standard should be further developed.
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to safeguard basic human rights were rooted in the searing experience of two
world wars. These conditions do not hold for the global community of
nations;® they may well be absent even for geographically linked nations in
other regions.’

Yet, what impact, if any, do these factors have on successful supranational
adjudication? We suggest that a critical component of the ECJ’s and the
ECHR’s success is the distinctive nature of their junisdiction. Although both
tribunals have the power to adjudicate state-to-state disputes—the province of
traditional international adjudication—each has compiled a more successful
compliance record in cases involving private parties litigating directly against
state governments or against each other. We define adjudication of these cases
as supranational adjudication and jurisdiction over these categorics of cases as
supranational jurisdiction. The provisions for such jurisdiction in the founding
documents of both tribunals provide a point of departure for penetrating the
surface of the state, allowing the tribunals to interact directly with the principal
players in national legal systems.' Further, stripping the state of its unitary
facade creates the possibility of direct relationships between the tribunals and
different governmental institutions such as courts, administrative agencies, and
legislative committees. The result, at least in Europe, has been the emergence
of a “community of law™: a partially insulated sphere in which legal actors
interact based on common interests and values, protected from direct political
interference.

The simple provision of supranational jurisdiction, however, is not a
guarantee of effective adjudication. We contend that the European tribunals
have been at least the partial architects of their own success and that their
experience can form the basis of a potentially universalizable model. What is
needed is an actual theory of effective supranational adjudication, an effort to
isolate the various factors that have contributed to the European success story
and to identify those that can be replicated beyond Europe. Developing such

Rudolf Bernhardt, Commentary: The European System,2 CONN J INT'L L 299, 299-300 (1987), see also
Henry G. Schermers, International Human Riglts in the European Commumiy and i the Nanons of
Central and Eastern Europe: An Overview, 8 CONN. J INT'L L 313, 319 (1993) (“In the interma debates
in the [ECHR] the legal approach to problems by the different members 1s very similar 1deas about 1ssues
like a fair trial, a reasonable time, or the protection of pavate life are very much the same amongst all
lawyers in Western Europe.”).

8. Cf. Rosalyn Higgins, The United Nanons: Sull a Force for Peace, 52 Mob L Rev 1, 8 (1989)
(“What may be an appropriate and sensitive interpretation for the Western European democracics s not
necessarily so for a global system embracing highly diverse political and cconomic systems )

9. See Andrew Moravcsik, Explaining Internatonal Hwnan Rights Regimes: Liberal Theory and
Western Europe, 1 EUR. I. INT'L REL. 157, 159, 178-80 (1995) (examiming condiions under which
effective human rights regimes are likely to emerge and concluding that the relative success ol the
European regime is best explained by factors internal to the countnies concerned)

10. The ECJ has a direct link to individual citizens through the Arucle 177 provision of the Treaty
of Rome, allowing national courts to refer cases brought by individuals 10 the ECJ 1n cases involving
questions of European Community law. See TREATY OF ROME an. 177 The ECHR has such a ink through
the right of individual petition first to the European Commussion of Human Rights (the Commussion) and
then through the Commission to the Court. See, e.g., infra Subsccuon Il B 2 a4
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