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L. Introduction

In 1990, Henkin earmarked our age the age of rights.! What this should
become, in the 21st century, is the age of implementation; a move away
from the elaboration of human rights to their enforcement. Compared
to the 1980s, when Falk noted that the “absence of any real enforce-
ment prospect makes it feasible to give lip service to human rights”,?

significant progress has been made towards ensuring implementation.

At the institutional level, there has been an increase in the number of
United Nations human rights treaty bodies with amongst others man-
dates to examine state reports and to consider individual complaints. In
1980, there existed only four treaty bodies, of which only two had the
potential competence to consider complaints. They are the Committee
on the Elimination of Racial Discrimination (CERD Committee)?, and
the Human Rights Committee (HRC), established under the Interna-
tional Covenant on Civil and Political Rights (ICCPR).* By 2004, the
number of treaty bodies has grown to seven. Two of the new treaty
bodies, the Committee against Torture (CAT Committee)® and the

The assistance of the Alexander von Humboldt Stiftung in making possible
this research is acknowledged.
1 L. Henkin, The age of rights, 1990.
R. Falk, Human rights and state sovereignty, 1981, 33.
3 Under article 14 of CERD a state may accept the competence of the CERD
Committee to consider individual complaints submitted against that state.
Under the First Optional Protocol (OP) to the ICCPR, states may accept
the right of individuals to bring petitions to the Human Rights Committee
(HRCQ).
Under article 22 of CAT, a state party may make a declaration accepting the
competence of the CAT Committee to consider individual communications
against that state.
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Committee on the Elimination of Discrimination against Women (CE-
DAW Committee)® also provide for complaints mechanisms. The Con-
vention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (CMW), adopted in 1990, which entered
into force in 2003, establishes the CMW Committee, which also has the
potential competence to consider complaints.

Greater concern for implementation of human rights standards
highlights the importance of establishing facts about human rights vio-
lations. Implementation is often equated with realisation, the process of
rendering visible, of impacting on the reality of peoples’ lives. Asking
the question whether human rights treaties have made a difference,
Hathaway makes a statistical analysis of the factual information pro-
vided by four sources, including reports by the United States Depart-
ment of State.” Her concession that “the accuracy of the analysis neces-
sarily depends on the accuracy of the data” that may be “imperfect” is
also raised by her critics, who point out that the analysis relies on re-
corded and reported violations, rather than “actual violations”.? Her re-
sponse is telling: it is “not possible ever to know with certainty what
‘actually’ occurred”, but by employing empirical techniques she seeks
to “produce results that are not unacceptably biased by measurement
error”.10

This move towards the increased reliance on “facts” comes as post-
modern thinking has called into question numerous notions treasured
in traditional legal discourse, such as objectivity, coherence, closure, fact
and truth. One of the major critiques of the liberal legal tradition, the
Critical Legal Studies (CLS) movement, is for example that law cannot
be applied consistently and with certainty, due to the indeterminacy in-
herent in all language, including legal texts.!! While their attack was

6 Introduced by way of an Optional Protocol to CEDAW, which entered
into force on 22 December 2000.

O.A. Hathaway, “Do human rights treaties make a difference?”, Yale L. J.
111 (2002), 1935 et seq. (1967).

8 See above, 1940.

R. Goodman/ D. Jinks, “Measuring the effects of human rights treaties”,
EJIL 14 (2003), 171 et seq. (175).

10 O.A. Hathaway, “Testing conventional wisdom”, EJIL 14 (2003), 185 et
seq. (190).

See e.g M. Tushnet, “Ciritical Legal Studies and constitutional law: an essay
in deconstruction”, Stanford Law Journal 36 (1984), 623 et seq.
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launched mainly at the interpretation of legal texts, much of these criti-
cisms may also be levelled at the process of fact-finding in law.

These insights should alert those engaged in fact-finding that there is
no pre-existing “reality” (facts-out-there), in need of mere discovery,
through the distillation of its essence, by finders of fact. Instead, fact-
finders should be aware of their active role in constructing a social real-
ity. Just as in domestic judicial fora, this process is dependent on and
plays itself out through language. Even “real” evidence or on-site in-
spections are reduced to written (or oral) observations. Reliance on the
word is even more apparent at appeal hearings, where courts of appeal
rely exclusively on written records and materials, in the absence of oral
testimony. The fact-finder is thus engaged in a process of constructing a
platform on which to base legal findings. Put another way, the fact-
finding body constructs a text by reading and interpreting available
texts, for a very specific purpose — that of enabling the body to respond
to an allegation of the violation of human rights.

Although some may regard fact-finding as a quest to uncover the
truth,!? it should not be equated with truth seeking. One may have
some understanding for the invocation of “truth” in answering white-
or-black questions about matters that seem to allow for very little grey
in their answering, such as whether someone has died or was released.!?
On the whole, though, fact-finding is inherently subjective and depends
on a multiplicity of factors relevant to the construction of the factual
text. It is impossible to find the “real facts” or “truth”, both as a matter
of epistemology and pragmatism.

Human rights fact-finding should be regarded as the outcome of a
discursive contest in which the fact-finder plays a co-constitutive role.

To Herndl, for example, the main purpose of fact-finding is “the establish-
ment of the truth”, and to make proposals “based on the true facts” (K.
Herndl, “Recent developments concerning United Nations fact-finding in
the field of human rights”, in: M. Nowak et al. (eds), Progress in the spirit
of human rights. Festschrift fiir Felix Ermacora, 1988, 1 et seq. (32.).

Even a hardened post-modernist may have some sympathy for the CAT
Committee that concluded its article 20 inquiry in which it found syste-
matic torture in Egypt, as follows (Doc. A/51/44 of 3 May 1996, paras 180-
222 (para. 222): “In addition, the Egyptian authorities should undertake
expeditiously a thorough investigation into the conduct of the police forces
in order to establish the truth or otherwise of the many allegations of acts of
torture, bring the persons responsible for those acts before the courts and
issue and transmit to the police specific and clear instructions designed to
prohibit any act of torture in the future.” (emphasis added).

13
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There may be greater legitimacy in a more participatory process of es-
tablishing a version of events that may be referred to as “procedural” or
“institutional truth”. As the focus shifts from standard setting to im-
plementation, more and more governments and NGOs display aware-
ness for the contested nature of human rights “facts”. They increasingly
participate in fora such as the annual sessions of the UN Commission
on Human Rights and sessions of the African Commission on Human
and Peoples’ Rights, in the examination of state reports and make use of
opportunities to comment and criticise fact-finding.!* The establish-
ment of “government NGOs” (GONGOs) and national human rights
institutions without any real autonomy or independence may be viewed
as cynical attempts on the part of some governments to secure an ad-
vantage in the process of constructing the social reality of human rights
violations.

In this contribution, three main forms of human rights fact-finding
are first identified, before focusing on one of them, fact-finding forming
part of considering complaints. The practice of the three relevant
treaty-based bodies, in particular the HRC, is reviewed, followed by a
discussion of that of the Working Group on Arbitrary Detention
(Working Group). Although their practices are described separately, the
two types of bodies share many characteristics. For the remainder of
the discussion, these bodies (all dealing with individual complaints) are
grouped together under the umbrella term “complaints bodies”. The
terms “complaint” and “complainant” are also used as general termi-
nology, although they do not correspond to the exact terminology used
by these bodies. After highlighting problematic implications of the cur-
rent fact-finding practice of these complaints bodies, some solutions are
suggested and considered.

14 For example: In 1997, the United Kingdom delegation at the examination

of the state report consisted of 11 members, the delegation of France num-
bered some sixteen persons, and that of Gabon eight (Doc. A/52/40/ Vol.
II). At the African Commissions 31st Sess. (in 2002), for example, 36 of the
state parties attended; for the 21st Sess. (in 1997), the number was 19 (11th
and 15th Annual Activity Report of the African Commission).
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II. Forms of Human Rights Fact-Finding

Fact-finding by human rights mechanisms and bodies takes three main
forms: investigation, indirect fact-finding as part of examining state re-
ports, and complaints-based fact-finding.1?

1. Investigative Fact-Finding

Although information about human rights violations are essential in
both the UN Charter-based and treaty-based human rights systems,
fact-finding is mostly associated with and discussed in the context of
the numerous ad hoc Charter-based instruments and procedures, func-
tioning under the UN Commission on Human Rights. These fact-
finding procedures undertake “investigations”, usually entailing a visit
to a country or countries, followed by a report to the Commission.

At first concerning itself with standard setting that culminated in the
“International Bill of Rights”, the United Nations after 1967 increas-
ingly concerned itself with the violation of those standards. In that year,
the UN organ with primary responsibility for human rights, the
ECOSOC, adopted Resolution 1235, allowing for the examination and
public discussion of gross and systematic human rights violations.'® A
first fact-finding body, the ad hoc Woking Group of Experts on Human
Rights in Southern Africa, was also appointed in the same year.!” After
some tentative extensions, for example to Chile, the 1980s saw a multi-
plication of fact-finding organs mandated to investigate country situa-
tions and thematic issues of broader concern. As these mechanisms de-
veloped incrementally, and do not form part of a holistic design, there is
no standard fact-finding procedure or format. Attempts to formalise
such a uniform code have respected the reality of the diversity of insti-
tutions and aims, as well as the need for flexibility. However, they share
the common understanding that the reception of and value attached to
their reports depend on the “correct assessment of the correct informa-
tion”.!8 For this reason, they share some basic characteristics aimed at

15 See also F. Ermacora, “International enquiry commissions in the field of

human rights”, Revue de Droits de ’Homme/Human Rights Jouwrnal 1
(1968), 180 et seq.

16 E/RES/1235 (XLII) of 6 June 1967.

17" See Herndl, see note 12, 9.

18 Herndl, see note 12, 28.
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ensuring fair procedures, such as adhering to the principle of audiatur
et altera pars.'® These reports serve as discussion documents in political
fora, in particular the Commission on Human Rights, and need to
withstand possible criticism of being biased or unsubstantiated. World
opinion, the Commission and UN bodies are unlikely to be mobilised
or influenced by facts they find unconvincing.

A recent example of an investigative fact-finding mission that led to
a dispute about the accuracy of the reported facts involves Australia.
Responding to an invitation by the government, the Working Group on
Arbitrary Detention in 2002 visited that country. The aim of the visit
was to investigate and report on the situation of mandatory detention
of unauthorised arrivals in Australia. The Working Group concluded
that the system in place constitutes conditions similar to imprisonment,
raised a number of concerns and made recommendations.?° In relation
to the automatic nature of detention, for example, it recommended that
unauthorised arrivals should not be treated in generalised terms, but
should be dealt with individually, in terms of court orders.

After receiving and studying the Working Group’s draft report, the
government presented detailed comments, requesting that the report be
rid of “inaccuracies”, “incorrect” statements, assumptions and infer-
ences, and unsubstantiated allegations.?! The Working Group took note
of these observations, but went ahead to publish its final report without
the suggested amendments. In a letter to the Australian Permanent Rep-
resentative at the UN Office in Geneva, it remarks that any inaccuracies
in the report may be ascribed to the variety of sources from which the
Working Group obtained information, and “is not due to any lack of
good intention or fairness” on its part.?? Implying that the government
is overplaying some of these “inaccuracies” or facts that are open to
dispute, such as whether the detainees are, as a rule, handcuffed when
leaving the detention centres, the Working Group dismisses these as
“not having a decisive impact” on the main issue under investigation.?
In its report, and requesting that the government’s comments should be
attached to the report when it is discussed at the Commission on Hu-

19 <Also hear the other side”, also referred to as the andi alteram partem-rule.

20 Doc. E/CN.4/2003/8/Add.2 of 24 October 2002.

21 See Doc. E/CN.4/2003/G/22 of 10 January 2003, Annex I11.

22 Doc. E/CN.4/2003/G/22 of 10 January 2003, Annex II, also noting that the
Working Group established the facts in “as objective and impartial” a man-
ner as was possible in the short time available.

23 TIbid.
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man Rights’ 52nd Session in order to present a “balanced” view, the
Permanent Representative reiterates the government’s concern about
the “reluctance to address factual errors”, viewing that a UN body
should not “knowingly perpetuate such inaccuracies, regardless of these
source”.?* Clearly, the government wanted one, sanitised version to be
presented to the Commission (and the broader community), while the
Working Group preferred to let the different versions speak for them-
selves, thus refusing to construct a single overarching narrative.

In contrast to the Charter-based mechanisms, fact-finding by UN
human rights treaty bodies only exceptionally takes the form of an “in-
vestigation”. One of the UN human rights treaties, CAT, provides for
fact-finding similar to that of the UN Charter-based special mecha-
nisms. Under article 20 of CAT, the CAT Committee may conduct an
inquiry, including an on-site visit, if it receives “reliable information”
indicating that torture was being practiced systematically in the terri-
tory of a state party to CAT. The near future may witness the extension
of this more investigative form of fact-finding. Under the Optional
Protocol to CAT, which is not yet in force,?® a system of preventive vis-
its to supplement the inquiry procedure is foreseen. State parties to the
Optional Protocol to CEDAW not only accept the right of individual
petition, but also the possibility of a confidential inquiry when the
Committee “receives reliable information indicating grave or systematic
violations” in that state.?6 Such an inquiry may include a visit to the
state concerned after the state’s consent has been obtained. However,
states may exclude the possibility of an inquiry (but not of individual
communication) by making an explicit “opt out” declaration.?”

Some of the problems encountered in the course of applying article
20 of CAT are illustrated by the CAT Committee’s inquiry into the
situation of detainees in Egypt. Although the CAT Committee targeted
Egypt for an article 20 inquiry, the Committee never managed to visit
Egypt, and had to rely on NGO reports (mainly provided by Amnesty
International, the Egyptian Organization for Human Rights and the
World Organization against Torture) and the UN Special Rapporteur
on Torture and other Cruel, Inhuman or Degrading Treatment or Pun-
ishment. Concluding its inquiry in May 1996 with the finding that tor-

24 See Doc. E/CN.4/2003/G/22 of 10 January 2003, Annex I.
2> Adopted 2002, requiring 20 ratifications to enter into force. By 31 Decem-
ber 2003, only two formal acceptances have been forthcoming.

26 Article 8 of the Optional Protocol to CEDAW.

27 1In terms of article 10 of the Optional Protocol to CEDAW.
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ture is “systematically practised by the security forces in Egypt, in par-
ticular by State Security Intelligence”,?® the Committee recommends
that Egypt reinforce its legal and judicial infrastructure “in order to

combat the phenomenon of torture in an effective way”.?’

Although the Egyptian government provided detailed information
about efforts to combat torture, it did not address the main issue raised
by the NGO reports, which consistently describe the “State Security
Intelligence premises and military camps of the Central Security Forces
as places where torture allegedly occurs”.’® Instead, the Egyptian gov-
ernment adopted the formalistic stance that “State Security premises are
administrative buildings and that Central Security camps are military
installations and, that, therefore these places are not among those where
people may be detained”.3! Given that the two parties have essentially
spoken at cross purposes, the Committee’s finding that “there is a clear
contradiction between the allegations made by non-governmental
sources and the information provided by the Government with regard
to the role of the Egyptian security forces and the methods they use”,
comes as no surprise.’? In addition to making use of NGO sources, the
Committee relied on written information presented by Egypt, as well as
meetings with Egyptian delegations in Geneva. However, in the light of
the contradictions, it reiterated its “conviction that a visiting mission to
Egypt would have been extremely useful to complete the inquiry”.??

In another example of speaking at cross purposes, the acceptance by
Egypt of a visit also became the object of a factual dispute. Formally,
the Egyptian government continuously expressed its commitment to
engage in dialogue with the Committee. It never expressly declined
permission for a visit, but drew attention to the need to discuss “the
framework through which the visit could take place”.>* However, the
Egyptian government never responded to two explicit proposals to visit
within a specified time,* thus rendering unconvincing the argument
that “at no stage of its dialogue with the Committee did it protest

28 Doc. A/51/44 of 3 May 1996, para. 220.
29 1Ibid., para. 22.

30 Ibid., para. 208.

3 Tbid., para. 209.

32 Tbid., para. 209.

3 1Ibid., para. 209.

3 Tbid., para. 216.

¥ See ibid., paras 185, 186.
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against the request for a visiting mission to Egypt”.3¢ The extended na-
ture of these deliberations is one of the main reasons why the investiga-
tion took three years to be finalised (from November 1991 to 1994).

In the end, the Committee accepted that the allegations appear to be
well founded. Its conclusion is based on the quantity of (the “existence
of a great number of allegations™), variety in (“which came from differ-
ent sources”), consistency between (“allegations largely coincide and
describe in the same way the methods of torture, the places where tor-
ture is practised ...”) and consistent reliability of sources (“sources that
have proved to be reliable in connection with other activities of the
Committee”).” There can be little doubt that the government’s objec-
tion to the publication of the inquiry report is just as much about a de-
nial of the factual basis of the finding as it is about the reasons stated,
namely the implicit support of terrorism.

Thereafter, in December 2002, the CAT Committee concluded, after
examining Egypt’s fourth state report, that torture and ill treatment of
detainees is still a problem.>® Recalling the recommendations arising
from the inquiry under article 20 of the Convention, the Committee
requested information about implementation, which had still not been
provided.*® Responding to the government’s expressed willingness to
co-operate with the UN bodies and procedures, the Committee re-
commended that the government agree to a visit by the UN Special
Rapporteur on Torture and other Cruel, Inhuman or Degrading Treat-
ment or Punishment.*! In his report on 2002, the Special Rapporteur
notes that numerous allegations and urgent appeals have been directed

3 Tbid., para. 216.
3 1Ibid., para. 219.
38 See the following statement, contained in a letter by the Egyptian govern-
ment to the Committee, pre-empting post-11 September 2001 United
States rhetoric: “If a summary account of the results of the confidential
proceedings concerning Egypt were published in the Committee’s annual
report, this might be interpreted as signifying support for terrorist groups
and would encourage the latter to proceed with their terrorist schemes and
to defend their criminal members who engage in acts of terrorism by re-
sorting to false accusations of torture. In other words, it might ultimately
be interpreted as signifying that the Committee is indirectly encouraging
terrorist groups not only in Egypt but worldwide. This is definitely not
one of the objectives specified in the Committee’s mandate.”

3 Doc. CAT/C/CR/29/4 of 23 December 2002.

40 Tbid., para. 7.

41 Tbid., para. 8.
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against Egypt, but that a number of them received no response. The re-
port expresses regret at the fact that the Special Rapporteur had yet not
been invited, and reiterates the concerns raised during the latest HRC
and CAT Committee examinations of state reports.*?

2. Indirect Fact-Finding through the Examination of State
Reports

While the investigative fact-finding of the UN human rights treaty bod-
ies is limited, other forms of fact-finding are central to the exercise of
much of their mandates. This may not be apparent at first, given that
the main obligation of state parties is to “take the necessary steps ... to
adopt such legislative or other measures as may be necessary to give ef-
fect”™ to the treaty, or to “take effective legislative, administrative, ju-
dicial or other measures” to do so.** Indeed, if states fully domesticate
treaties, no disputes (of a legal or factual nature) should arise. Superfi-
cially, compliance with this obligation may also seem easily ascertain-
able, for example with reference to the theory of monism, or to a spe-
cific statute transforming the treaty into national law in respect of dual-
ist countries. Yet, as soon as one moves beyond formulae and formal-
ism, when one debates the “effectiveness” of measures and their imple-
mentation in practice, questions about domestication dissolve into
questions about compliance-in-fact. It is mainly through the process of
examining state reports that the treaty bodies assess compliance with
the obligation of state parties to give effect to the provisions of treaties.

All the seven human rights treaty bodies are mandated to examine
initial and periodic state reports. The process of examination has been
termed “indirect fact-finding”.#> A sensitivity for the factual basis of
such an examination has inspired the practice to allow NGOs to submit
parallel or shadow reports as part of the process of examination. Pre-
sented with only one version, the treaty body would be reduced to a
mere rubberstamp, and the exercise watered down to a formalistic one
in which the only question is if the state reported, and whether its re-
port complied with the reporting guidelines. Without the available in-
formation, the treaty body would not be in a position to adopt con-

42 Doc. E/CN.4/2003/68/Add.1 of 27 February 2003, paras 475 and 476.
43 Article 2 (2) of ICCPR.
4 Article 2 (1) of CAT.

45 Ermacora, see note 15, 186.
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cluding observations containing conclusions identifying main areas of
“concern”, or “problem areas”, and to formulate useful and pointed
recommendations. Both the dialogue and the concluding observations
are thus premised on the existence of reliable facts. A question that
arises in this context is how the body resolves a factual dispute, for ex-
ample when a government blankly denies allegations of non-
compliance.

Such a case presented itself when the HRC in 2001 examined the
second state report from Syria.*® In general, the Committee expressed
regret at the lack of information in the state report “on the human
rights situation in actual fact”.#” This lack of a factual basis made it dif-
ficult to assess the realisation of human rights in the country. One of
the subjects of concern raised in the concluding observations relates to
conditions of detention. Noting the information provided by the dele-
gation, the Committee “remains concerned about the many allegations
of inhumane prison conditions and inadequate medical care in a num-
ber of prisons, particularly military prisons, including Tadmur prison”,
and recommended that the state party should “ensure that appropriate
and timely medical care is available to all detainees”.*8 In its subsequent
“Comments” on the concluding observations, the Syrian government
expressed amazement at “the false information” contained in that para-
graph.** Numerous other parts of the observations are denied as “false
and tendentious information disseminated by bodies hostile to Syria
which are seeking to cause harm and confusion”° or as containing “no
truth” .31

The question may be posed how such an impasse is to be bridged.
Especially in respect of conditions of detention and allegations of tor-
ture the possibility of an investigative fact-finding mission invites itself.
Another option is that the treaty bodies may work closer with UN ad
hoc fact-finding procedures that are already appointed, using data they
have accumulated, and referring matters for their further action. Al-
though some advances have been made in integrating the work of the
human rights treaty bodies through meetings of chairpersons (and even
enlarged groups involving other members of treaty bodies), the modali-

4 Doc. CCPR/CO/71/SYR (Concluding Observations) of 24 April 2001.
4 1Ibid., para. 1.
48 Tbid., para. 13.

4 Doc. CCPR/CO/71/SYR/Add.1 of 28 May 2002, para. 15.
50

51

Para. 10 of the Comments, and para. 8 of the Concluding Observations.
Para. 14 of the Comments, and para. 12 of the Concluding Observations.
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ties of co-operation between treaty bodies and the special procedures
still need much attention and discussion.

The three categories of fact-finding identified here are interrelated.
When the CAT Committee examined Cameroon’s second state report,
for example, it drew attention to the “gap between the adoption of rules
in accordance with human rights standards, including those designed to
prevent the practice of torture, and the findings made in situ”>? by an
independent entity such as the Special Rapporteur on Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment, who has re-
ported on the existence of numerous cases of torture. This statement il-
lustrates the potential benefit to treaty bodies of investigative reports
on human rights, and suggests that investigative fact-finding may sup-
plement indirect fact-finding through the examination of state reports.

3. Complaints-Based Fact-Finding

The main concern of this contribution is with the third form of fact-
finding by human rights treaty bodies, that of establishing facts as part
of reaching a finding on the basis of individual communications. Four
of the seven human rights treaty bodies allow for individual complaints
to be brought, and the competence of one more awaits a sufficient
number of formal acceptances. Only the supervisory mechanisms under
the International Covenant on Economic, Social and Cultural Rights
(ICESCR) and the Convention on the Rights of the Child (CRC) still
lack individual complaints mechanisms. The four already in place are
the CERD Committee, the Human Rights Committee, the CAT
Committee and the CEDAW Committee. However, by 31 December
2003, the CEDAW Committee has not dealt with any individual com-
munications, thus minimising its role in the discussion. The CMW
Committee may in the future also consider inter-state and individual
communications. Acceptance of its complaints mechanism is optional
though, and of the ten declarations accepting the CMW Committee’s
competence to consider individual communications required before this
mechanism enters into force, none has as yet been deposited.>

The investigative function of the Charter-based special mechanisms
has been highlighted above. Despite the lack of a clear mandate, some of

52 Doc. A/56/44 of 6 December 2000, para. 65(c).
33 As required under article 77 of CMW.
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the thematic mechanisms, such as the Working Group on Enforced or
Involuntary Disappearances, started to deal with individual communi-
cations.> Building on these cautious beginnings, the Working Group
on Arbitrary Detention has developed a sophisticated and formalised
complaints procedure reminiscent of those of the treaty bodies. For-
mally forming part of the UN Charter-based thematic special mecha-
nisms, the Working Group on Arbitrary Detention is not a treaty-based
body. However, the Working Group “adopts a methodology more akin
to that of treaty bodies with competence over individual communica-
tions”>® and has interpreted its mandate to become a “full-fledged su-
pervisory mechanism outside the specific human rights treaties”.>®
Adopting “quasi-judicial” working methods similarly to those of rele-
vant treaty bodies, the Working Group has finalised a huge number of
complaints.’’ It is therefore included as a “complaints body” for the
purpose of the discussion here.

The reason for focusing on the role of fact-finding with reference to
complaints bodies, to which this article now turns, is the relative neglect
of this area in the literature, combined with the “considerable growth in
terms of the number of communications received and the complexity of
the issues raised” under the UN complaints mechanisms.>8

54 Established as the first thematic mechanism under the Commission on

Human Rights in 1980, the Working Group aims at clarifying instances of
disappearances. This is done on the basis of individual cases. Although sta-
tistics of these cases are kept, no individual findings are made (see e.g. Doc.
E/CN.4/2004/58 of 21 January 2001, Annexes).

> J. Fitzpatrick, “Human rights fact-finding”, in: A.F Bayefsky, The UN
Human Rights Treaty System in the 21st Century, 2000, 65 et seq. (77).

%6 B. Rudolf, “The Thematic Rapporteurs and Working Groups of the United
Nations Commission on Human Rights”, Max Planck UNYB 4 (2000), 289
et seq. (319).

5 Rudolf, see above also emphasises the “unequivocal evaluation” of com-
plaints and the self-image of the Working Group as being a “quasi-judicial
body”, 319 and 315.

58

See e.g. the informal note serving before the 13th Mtg. of Chairpersons of
the (Human Rights) Treaty Bodies, held in June 2001, Geneva: Strengthen-
ing support to and enhancing the effectiveness of the treaty bodies, Doc.
HRI/MC/2001/Misc. 2 of 16 May 2001, para. 16: “This reflects develop-
ments in the regional bodies — the European Court of Human Rights, the
Inter-American Court of Human Rights, the Inter-American Commission
on Human Rights, and the African Commission on Human and Peoples’
Rights.”
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ITI. Fact-Finding under the Treaty-Based Complaints
Procedure

Treaty bodies have been established partly as diplomatic bodies, with
the limited competence to make recommendations to a political parent
body, and partly as technical committees of experts, able to act inde-
pendently on their findings. Especially in relation to their competence
to consider individual complaints, these bodies have however soon
evolved into quasi-judicial bodies, displaying a formalised and relatively
rigid procedure.

The process of consideration of complaints takes an exclusively
written format,* starting with the submission of a complaint, which is
registered if it meets minimum requirements. These requirements are
set out in the treaties, but are also mirrored on the “Complaint Form”
to be completed by authors of communications. The principle of audia-
tur et altera pars is applied. Once a complaint is registered, information
is obtained from the state party. After the case is declared admissible,
the state party has another opportunity to submit information and ar-
guments on the merits, to which the author may respond. There is no
requirement that the allegation or other statements be in the form of
sworn statements. Only evidence submitted by the parties is allowed.
However, under article 22 (4) of CAT, the CAT Committee considers
communications in the light of “all information made available to it by
or on behalf of the individual and by the State Party concerned”. In this
respect, CAT differs from the emphasis on written proceedings in re-
spect of CERD and the Human Rights Committee, by omitting the
word “written” before “information”. Article 7 (1) of OP of CEDAW
mirrors the provisions of CAT in this regard.

Going one step further, the Rules of Procedure of the CAT Com-
mittee allow the Committee to “invite” complainants or their represen-
tatives, or both, to “provide further clarifications or to answer ques-
tions on the merits of the complaints”.%° In its practice, the CAT Com-
mittee has not made use of this implicitly broadened scope for fact-
finding, though.

9 See article 5 (1) of OP ICCPR, as well as C. Tomuschat, Human Rights Be-
tween Idealism and Realism, 2003, 179-180.

60 Rule of Procedure of the CAT Committee, Rule 111(4), Doc.
CAT/C/3/Rev. 4 of 9 August 2002 An invitation to one party should be ex-
tended to the other party as well. Non-appearance following an invitation
does not prejudice any party.
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In the findings of these bodies, one may identify three phases: find-
ing the facts, stating the law, and applying the law to the facts in order
to reach a conclusion.®! In many cases, but by no means all, the applica-
ble law is quite clear. The process of application of law to facts is mostly
based on logic, deductive reasoning and analogy, for instance by relying
on precedents. However, even legal findings are inevitably factually
based, making a lasting divorce or true separation between facts and law
impossible. At a first glance, this is not always clear from a reading of
the findings. In Linsman and others v. Finland,®? for example, the ques-
tion is posed whether the quarrying on a flank of a mountain would
violate the right under article 27 of the ICCPR. Finding itself as media-
tor between tradition and progress, the HRC had to answer the ques-
tion whether the forces of progress violate the right to culture of a mi-
nority. The Committee resolves this issue by positing two factual situa-
tions against one another — the activities may have “a certain limited
impact”,® or their impact may be “substantial”.* It is clear what the le-
gal consequences of each of these possibilities are: no violation in the
case of the former, a violation in the case of the latter, thus collapsing a
“legal” question into a factual determination.

The central role of factual findings and ways in which complaints
bodies have dealt with them are discussed in the four phases through
which a complaint may proceed: the pre-admissibility phase, the admis-
sibility phase, the finding on the merits, and the follow-up phase.

1. Pre-Admissibility Phase

Complaints are received by the secretariats of the treaty bodies, by the
Petitions Unit at the Office of the High Commissioner for Human
Rights (for HRC, CERD and CAT Committees), or the UN Division
for the Advancement of Women (for CEDAW). Based on the informa-
tion that approximately 30 “pieces of correspondence pertaining to the

61 See e.g. Communication No. 195/1985, Delgado Piez v. Colombia, Doc.
A/45/50, Vol. II of 21 July 1990, where the facts and legal exposition is fol-
lowed by the “question of the application of this finding to the facts of the
case under consideration”, (at para. 5.6).

62 Communication No. 511/1992, Doc. A/50/40, Vol. II of 26 October 1994.

63 Ibid., para. 9.4.

64 Ibid., para. 9.5.
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petitions procedures arrive each day” at the Office of the HCHR,® one
can draw a rough conclusion that more than 10, 000 complaints-related
“pieces of correspondence” are received yearly. Allowing that some of
this correspondence may relate to communications already submitted,
in the form of follow-up, queries or further information, the number
still falls very far short of the number of communications that are dealt
with by the treaty bodies. In the period between 1977 and 2000, a total
of 936 communications have for example been registered (in which 346

final views were given) before the most active of these bodies, the
HRC.%¢

The difference in these numbers draws attention to the important
sifting role performed at the Secretarial level. At this stage, the issue to
be determined is whether the “piece of communication” constitutes a
communication-complaint. Very little is known about this gate-keeping
process, which is characterised as administrative. However, it seems
evident that the factual basis provided in these “pieces of communica-
tion” is crucial in a decision to process them as complaints. Only once
the “piece of communication” is registered as a communication do the
bodies exert some influence and potential control over their process-
ing.%’

2. Admissibility Phase

A significant number of complaints never proceed beyond the admissi-
bility phase. Can the complaint be declared inadmissible for lack of
substance, that is, for want of a substantiated factual basis?

Each of the relevant treaties set out admissibility requirements that
need to be met. The criterion that complaints have to be “compatible
with” the treaty provisions forms the basis for the rather obvious re-
quirement that complaints must reveal some indication of a material
breach of the treaty. In some instances this has been set as a prima facie
standard,®® in others merely as providing some substantiation.®® Al-

65 Doc. HRI/MC/2001/Misc. 2 of 16 May 2001, para. 16.

6 A.F. Bayefsky, The UN human rights treaty system. Universality at the

crossroads, 2001, 506.

67 See e.g. Rules of Procedure of CAT, Rule 98.

68 See e.g. KL v. Denmark, Communication No. 81/1980, Doc. A/42/40 of 27
March 1981, 139.
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though none of the admissibility requirements refer explicitly to non-
substantiation as a ground for inadmissibility,’® the requirement that
complaints should not constitute an abuse of the submission procedure
has to some extent fulfilled that role. The OP to the ICCPR, for exam-
ple, does not contain a similar provision, but allows the HRC to declare
inadmissible communications it “considers to be an abuse of the right
of submission”.”! As Ghandi shows, it is often difficult to separate find-
ings on admissibility based on abuse of rights from those based on non-
substantiation.”” The OP to CEDAW deals more openly with the mat-
ter by providing that a complaint may be declared inadmissible if it is
“manifestly ill-founded or not sufficiently substantiated”.”?

As all the relevant treaties require that local remedies be exhausted
before applications are admitted, this aspect is most frequently in-
voked.”* Although framed in legal terms, the question whether a matter
is admissible is also often factual in nature. Factual differences may arise
about the legal position pertaining to remedies, the “prospect of suc-
cess” of making use of a particular remedy, whether a remedy is “effec-
tive”, or if it has been or is likely to be “unreasonably prolonged or de-
layed”. The following admissibility finding provides an illustration: the
complaint in Simalae Toala and Others v. New Zealand” arose from
the adoption by New Zealand of the Citizenship (Western Samoa) Act
of 1982, which allegedly constituted a mass denationalisation of people
of Samoan descent in New Zealand. Initially, the HRC found the com-
munication admissible. At a later meeting, a majority of the HRC re-
versed the decision, declaring the communication inadmissible on the
grounds of non-exhaustion of local remedies. However, it would seem
that the factual basis of the two decisions does not differ. At the initial

69 See e.g. Doc. E/CN.4/2004/3 of 15 December 2003, para. 33. Visits have
been undertaken to e.g. Indonesia, Peru, Romania and Mexico.

70 See, in contrast, the European system, where the admissibility requirement

that applications should not be “manifestly ill-founded” is applied to reject

“wholly or clearly unsubstantiated” allegations, lacking “evidence of the al-

leged facts to support a claim” (A. Drzemczewski, “Fact-finding as part of

effective Implementation: the Strasbourg experience”, in: Bayefsky, see

note 66, 2001, 115 (122).

71 Article 3 of OP ICCPR.

72 PR. Ghandi, The Human Rights Committee and the right of individual
communication — law and practice, 204.

73 Article 4 (2)(iii) of the 1999 OP to CEDAW.

74 Article 5 (2)(b) of OP ICCPR; article 22 (5)(b) of CAT.

7> Doc. CCPR/C/79/D/675/1995 of 22 November 2000.
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hearing, the state’s submission that the authors should “have indicated
their intention to apply to the Courts to seek judicial review of the re-
moval orders” was noted.”® The HRC rejected this argument, as it “was
not apparent to the Committee that any remedies that might still be
available to the authors would be effective to prevent their deporta-
tion”.”7 Reversing its decision by way of “review”, the HRC remarks
that the state “provided information about the procedures open to the
authors to seek judicial review of the decision of the Removal Review
Authority. It appears that although the authors had indicated that they
intended to make use of this procedure, they did not do so”.”® Not see-
ing “any reason to change” the initial finding, a minority of four mem-
bers expresses the view that it is “extremely doubtful” that the local
remedies would have been effective. In a barely hidden accusation that
the majority has manipulated the “facts”, the minority casts some doubt
on the their reasoning: “We find it difficult to take this apparently easy
route in order to by-pass a decision on merits which might possibly
lead to a rather inconvenient result”.”?

Often, when complaints are found inadmissible on this ground, the
finding is not on the basis of non-exhaustion of local remedies, but on
the basis of lack of information that local remedies have been exhausted.
Sometimes all this is easily cleared with a submission of court records,
but often matters are more complicated.

The availability of facts also determines the burden of proof. To be
exempted from using local remedies, the complainant has to make spe-
cific allegations about the ineffectiveness or non-existence of local
remedies, or about unreasonable delay. Once this has been done, the
burden of proof shifts to the state. Should the state not respond to these
allegations, or if it only makes vague or general observations about the
formal availability of such remedies, “without relating them to the cir-
cumstances of the case”,8° the bodies will find the matter admissible.

76 Ibid., para. 4.1.

77 1bid., para. 6.4.

78 Ibid., para. 10.

79 Committee Members Amor, P. N. Bhagwati, de Pombo, Solari-Yrigoyen.

80 Mukong v. Cameroon, Communication No. 458/1991, Doc. A/49/40, Vol.
II of 21 July 1994, para. 5.1.
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3. Merits

Findings on the merits vary according to a number of factors. Four
categories of cases, each giving rise to different issues related to fact-
finding, are discussed: findings after local remedies have been ex-
hausted; findings following an exemption to make use of local remedies;
findings about facts arising after the local remedies have been (or could
have been) used; and findings in non-refoulement cases.

a. Local Remedies have been exhausted

Under anticipated model circumstances, where the remedies have been
exhausted, the body should be in the possession of a full record of the
domestic court decision(s). Without a dispute about the factual finding
of the domestic courts, the applicant’s submissions serve to reinforce
and emphasize contentions most likely already raised, and argue for a
favourable application of the law to the given facts. In my view, such
occasions are very rare. When they do come before complaints bodies,
such complaints mostly entail an allegation that the legal position itself,
and not only its application in the particular instance, violates the treaty.
An example is the HRC finding in Kavanagh v. Ireland,’' where the
complainant was tried by the Special Criminal Court, thus facing an ex-
traordinary court procedure, without the right of a trial by jury, as is al-
lowed in ordinary criminal trials. He was tried pursuant to a determina-
tion by the Director of Public Prosecutions (DPP), acting in terms of
legislation allowing the DPP an unfettered discretion to decide who
should be tried in these extraordinary courts. There was no significant
dispute about the facts. Finding a violation of the right to “equal pro-
tection of the law” in the particular circumstances, the HRC generalises
its findings by requiring the state to “ensure that persons are not tried
before the Special Criminal Court unless reasonable and objective crite-
ria for the decision are provided”.8? Another example is provided by
Aumeernddy-Cziffra v. Manritins,®® where the HRC explicitly requires
the state to “adjust” the provisions of its immigration laws in line with
the Committee’s findings. If the complainant did not contest the consti-
tutionality of the legislation as such at the domestic level, the full impli-
cations of a finding calling for legislative amendment may not have been

81 Communication No. 819/1998, Doc. A/56/40, Vol. II of 4 April 2002.
82 Tbid., para. 12.
83 Communication No. 35/1978, Doc. A/36/40 of 9 April 1981.
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considered there. Lacking an appropriate factual basis, such a finding
by a complaints body may consequently be perceived as facile or super-
ficial.

More often the complaint also contests a factual finding or the fac-
tual basis of the local court’s findings. In terms of the adversarial proc-
ess adopted by the bodies, the government is provided with an oppor-
tunity to respond. Governmental responses may take three forms: no
reply whatsoever; a general denial of the assertions in the complaint; or
specific denials with reference to the allegations. For the complaints
system to function optimally, states should evidently make use of the
last of the three possibilities.

Faced with the government’s silence, the bodies all have recourse to
the notion of an ex parte or default judgement. The reason for reverting
to this fiction is understandable — the bodies cannot be rendered power-
less by the lack of government co-operation. The fiction applies equally
when the state provides a general, unhelpful denial. The reasoning be-
hind its application here is that by giving weight to such a general de-
nial, the body would legitimate sham co-operation, while in fact the
government undermined the process by not addressing the specific facts
in issue. In the first two scenarios, the allegations of one party are taken
as given, thus allowing no other voice or possibility to impact on the
process of “constructing” the “factual text”. From this point of view,
the application of the default rule is less than desirable. Only when the
government makes a clear and bona fide attempt to deal with the spe-
cific allegations are the relative versions of the two parties really consid-
ered.

Generally, the bodies adopt a deferential approach to the text
(judgements) produced by the local courts. In a recurring phrase, it is
reiterated that “it is generally for the courts of States parties”, and “not
for the Committee, to evaluate facts and evidence in a particular case,
unless it is apparent that the courts’ decisions are manifestly arbi-
trary”.8* In some instances, a “denial of justice” is added as possible
ground for interference.® In its first General Comment, the CAT
Committee implicitly identifies the tension between the “considerable
weight” that is to be given to “findings of fact that are made by organs

8 See eg. H C o Jamaica, Communication No. 383/1989, Doc.
CCPR/C/45/D/838/ 1989 of 13 August 1992, para. 6.2.

85 See e.g. Ashby v. Trinidada and Tobago, Communication No. 580/1994,
Doc. A/57/40, Vol. II of 21 March 2002, para. 10.3.
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of the State party” and the competence of “free assessment of the facts

based upon the full set of circumstances in every case concerned”.8¢

A communication against Finland submitted under the ICCPR il-
lustrates some consequences of reliance on local findings. In that matter,
reindeer breeders of Sami ethnic origin claim that by allowing logging
to take place in parts of its best winter herding land, the state fails to
protect their rights to enjoy their Sami culture under article 27.%” Both
parties accept that the claim could in principle give rise to a violation of
article 27, but disagree about the impact of the logging on the area. As
in Linsman, the Committee applies its test whether the interference is
“so substantial” as to constitute a violation of the right to enjoy their
culture.®® As part of the domestic proceedings, an on-site investigation
was undertaken to the area, assessing the potential impact. The two
relevant Finnish Courts (District Court and Court of Appeal) differed
in their interpretation of the report of this investigation — the first
Court finding in favour of the authors, the second, against them. There
was also a dispute about whether the area was “the best” winter herding
land, as the authors claimed. Basing itself “on the submissions before it
from both the authors and the State party”, the Committee “considers
that it does not have sufficient information before it in order to be able
to draw independent conclusions on the factual importance of the area
to husbandry and the long-term impacts on the sustainability of hus-
bandry”.%? Consequently, the Committee declared itself “unable to
find” whether the logging caused a violation, thus highlighting the im-
portance and consequences of failed fact-finding.

b. Exemption of Local Remedies

The need for fact-finding by complaints bodies becomes much more
pronounced when the local remedies requirement has not been fulfilled.
An applicant or author is required to exhaust local remedies only if
they are “available” and “effective”. If they are not, he or she is ex-
empted from exploring relief locally. The same principle applies when
the domestic remedies are excessively prolonged. When the author is

8 CAT Committee General Comment No.1, para. 9, contained in Doc.

A/53/44, Annex IX of 21 November 1997.

87 Adreli and another v. Finland, Communication No. 779/1997, Doc.
A/57/40, Vol. II of 24 October 2001.

88 Ibid., para. 7.5.

89 Ibid., para. 7.6.
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exempted from making use of local remedies, the absence of a set of
facts decided by at least one judicial level domestically changes the role
of the complaints body. Clearly, it is very difficult to talk of merely be-
ing a treaty monitoring or supervisory body under such circumstances,
given that there is no factual basis on which to rely. The complaints
body here has a clear duty to find the facts itself, rather than merely in-
terpreting facts already established.

It may be that the state co-operates, and supplements the dearth of
information caused by the domestic judicial vacuum, but this is unlikely
and mostly does not happen. Under such circumstances, the complaints
body has to formulate its views on the strength of the author’s version
alone. Applying a default rule is understandable, because states would
otherwise be shielded from adverse findings by their silence. However,
the situation is not ideal, especially when the matter has not been raised
in any forum other than before the Committee.

Sometimes governments participate in proceedings, even when the
requirement of local remedies has been discarded, but do not assist in
resolving factual matters. In Coronel v. Colombia, for example, the
HRC found that local remedies were unduly prolonged, and exempted
the applicants from making use thereof.”® Although the government
participated in the proceedings, it insisted — even at the merits phase —
that local remedies were available and effective, but did not present any
information or arguments on the merits. The HRC then applied the
principle that “due consideration should be given to the authors’ com-
plaints to the extent that they are substantiated”,?! given the absence of
information presented by the state.

c. Post-Trial or New Facts

Some complaints contain allegations that have arisen after the local
remedies have been or should have been exhausted. One such example
is Osborne v. Jamaica.”” This complaint raises the question whether the
imposition of corporal punishment on Mr. Osborne constitutes a viola-
tion of the ICCPR. Some time after the corporal punishment had been
administered, Mr. Osborne wrote to the HRC, forwarding a “new
claim” about a severe beating by prison warders.” The government

% Doc. CCPR/C/76/D/778/1997 of 29 November 2002.

91 Ibid., para. 9.2.

92 Communication No. 759/1997, Doc. A/55/40 of 15 March 2000.
9 Ibid., para. 3.1.
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presented the HRC with a result of an investigation, including a medi-
cal report inconsistent with the author’s allegations. As a result, the
Committee found that, “based on the material before it”, no violation
had been revealed.”* The Committee thus investigated the factual cir-
cumstances arising from a complaint without raising the need to estab-
lish the facts through local judicial mechanisms. It should be pointed
out, though, that the government did not object to the admissibility of
this claim.® Under these conditions, the complaints body also becomes
the primary fact-finder, similar to cases where complainants are ex-
empted from exhausting local remedies.

d. Sui generis: Applications involving non-refonlement

In a number of cases before especially the CAT Committee, complain-
ants have alleged that their expulsion from a state party to CAT would
expose them to torture or ill treatment in the receiving country. This
kind of cases is brought under article 3 of CAT, but also under article 7
of ICCPR. In these applications the local remedies in the delivering
state may be exhausted, but often the material issue concerns the situa-
tion in another country, the receiving country. These issues relate to the
general human rights situation in that country, and to the specific
threats that the complainant would face on his or her return to that
country.

In such cases, disputes are often about oral evidence, but may also
relate to written material. An example is KM v. Switzerland,* alleging a
violation of article 3 of CAT. Briefly stated, the facts are that KM, a
Kurdish Turkish national, fled Turkey in 1995, fearing that he would be
unjustly prosecuted for supplying shoes to Kurdish rebels. Arriving in
Switzerland, his application for asylum was rejected, and he risked be-
ing expelled to Turkey. KM consequently approached the CAT Com-
mittee for a finding that his expulsion would expose him to the substan-
tial risk of imprisonment or torture on his return to Turkey. Pointing to
a number of “discrepancies, contradictions and inconsistencies” in his
versions, the Swiss government disputed the exact nature of his initial
arrest.”” Avoiding a resolution of this dispute, the Committee consid-
ered that information irrelevant “for the assessment of the risk under

9 Ibid., para. 9.2.
% Ibid., para. 8.4.
%  Doc. CAT/C/23/D/107/1998 of 4 July 2000.
97 1Ibid., para. 4.2.
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which the author might be if he is returned to Turkey”.”® The factual
dispute then turned on the risk of prosecution (and thus, of mistreat-
ment and imprisonment) KM faces as a returnee. Central to this inquiry
are two questions — one generalised and broad, and the other individu-
alised and narrow.

Although it is not determinative of the issue, proof about the general
human rights climate in a particular country is an important aspect in
clearing the article 3 hurdle. Burgers and Danelius comment that the
“lack of evidence may frequently be a serious obstacle”, and point to
the difficulty of calling witnesses and collecting other evidence due to
unwillingness of “receiving states” to co-operate.”® Plainly, it is easier
for the individual to prove “substantial personal risk” if such a claim is
embedded in a general situation of consistent patterns of gross, flagrant
or massive human rights violations. Quite obviously, it is very difficult
for the individual to provide “evidence” of this nature. In its finding,
the CAT Committee refers, without specifying them, to “numerous re-
ports concerning the use of torture in Turkey”.!% One may thus as-
sume something akin to judicial notice, as this information is seemingly
known to the Committee, without need of substantiation.

As to the individualised inquiry, it centred on the authenticity of a
document produced by the author, and on information supplied by the
Swiss Embassy in Ankara. The document in question was “issued by
the prosecutor of Gaziantep, dated 28 March 1995, indicating that he
[KM] was wanted by the police”.1®! KM requested this document from
his father, who sent it to him after “he had had to go to the police sta-
tion several times in order to obtain the document”.1%? The Swiss gov-
ernment considers this to be a fake, on the grounds of its appearance
(the quality of paper), the absence of official indications “that generally
appear in this type of document” and the nature of the document (it
was not normally intended for the “wanted person”).!% The Commit-
tee finds that the “explanations provided by the author to demonstrate
that the said document is authentic are not convincing”.!% This seems

9% Ibid., para. 6.5.

9 ]. H. Burgers/ H. Danelius, The United Nations Convention against Tor-
ture, 1988, 138.

100 Doc. CAT/C/23/D/107/1998 of 4 July 2000, para. 6.7.

101 Tbid., para. 2.5.

102 Tbid., para. 5.1.

103 Tbid., para. 4.7.

104 Tbid., para. 6.6.
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to place some form of burden on the complainant — it is not so much
for the complainant to show that the document is authentic, as it is for
the government to show that it is not. If the Committee applied a “bal-
ance of probabilities” test here, it did not make that clear. Nor is it clear
who had the burden of persuasion. In my view, the context suggests
that this burden was shifted or placed onto the complainant. Even so,
whoever has such a burden, the finding does not sufficiently take into
account the criminal justice system in Gaziantep, aspects about which
no information appears on the record. Why should it be unlikely that
the prosecutorial service is unwilling to provide the relevant documen-
tation, and provide instead a document not tailor-made for that pur-
pose? Should the quality of paper really be an indication of anything, or
could it just as well be explained by official neglect as by forgery? The
Committee thus takes an a-contextual decision, favouring the state in
the absence of information about the context, and the ability to estab-
lish the facts, thus opening itself to the criticism that there is an unspo-
ken assumption of dishonesty on the part of the applicant.

Of some importance, too, in the Committee’s view, is the question
whether the Turkish police has a file on KM, and whether they are
seeking him actively. Not being in a position to establish these facts it-
self, the Committee has to rely on information provided by either the
complainant or the government. It is unlikely that the complainant will
be able to produce conclusive proof of such information. In casu, as in
other cases, the state — and the Committee — relies on the government’s
embassy — here, the Swiss Embassy in Ankara. This is done in an un-
questioning fashion, noting the information, and then deducing a con-
clusion therefrom (“accordingly”).!® In so doing, the Committee
shows very little awareness of the inherent bias and hearsay nature of
this evidence. Even if there is no specific reason to mistrust a govern-
ment in its revision of information of this nature, it must be noted that
the Embassy is, or may be seen to be a biased party in the proceedings;
and the provision of such information leaves no opportunity to the
complainant to contest the facts, thus relinquishing the principle of
andiatur et altera pars. Even if this is guaranteed in theory, with an op-
portunity to contest information, access to an alternative source, or the
same sources to verify them may be very unlikely or problematic for
many complainants. In addition thereto, the Swiss Embassy merely
serves as a conduit for the Turkish government in such instances. The
information provided by the Swiss government is therefore pure hear-

105 Tbid., para. 6.6.
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say — it cannot vouch for the authenticity, correctness, or truth of the
information, merely because the Turkish government has provided it. It
i1s not clear from the record how this information was obtained, at
which level of the “police”, whether it was verified, cross checked or
merely accepted at face value. These aspects, if carefully undertaken,
should either be reflected in the record, or the lack thereof must be
pointed out. Reliance on the written record opens the possibility of a
very contentious (or incorrect) finding.

In C v. Australia, a majority of the HRC found that article 7 of
ICCPR had been violated under similar circumstances. In their dissent,
three members of the Committee take issue with the factual findings of
the majority, questioning how the state’s “detailed arguments could be
so lightly set aside in favour of an article 7 violation as has been done by
the majority”.!% The contest thus arises about the information pro-
vided by one state (the respondent) about the situation in another (the

receiving) state, which is not a party to the dispute.

4. Follow-Up Phase

Follow-up differs from one complaints body to another. The HRC has
put in place the most comprehensive of these procedures. When it finds
a violation, the HRC routinely indicates to states that they have to pro-
vide an effective and enforceable remedy, and requests the state party to
supply it with “information about the measures taken to give effect to
the Committee’s Views”. The HRC has also routinely set a time limit of
90 days within which a state has to respond, providing information that
would enable the Committee to ascertain “the measures taken by
states”.!% This process is overseen by one of the Committee members
designated as Special Rapporteur for Follow-up. Information about fol-
low-up is contained in the Committee’s annual report.!%8

The practice of the Committee has fluctuated between adopting
vague, open-ended remedies, leaving states much scope to determine

106 See e.g Communication No. 900/1999, C . Australia, Doc.

CCPR/C/76/D/900/1999 of 13 November 2002, Opinion of Committee
Members Ando, Klein and Yalden.

107 Rule 95 (1) of the Committee’s Rules of Procedure.

108 Rule 95 (4) of the Rules of Procedure.
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their content,'” and precise and circumscribed remedies, calling for
specific measures. An example of the latter category is the requirement
to amend specific legislation, as was required of Mauritius in the Au-
meernddy-Cziffra Case.''® Remedies not requiring clearly defined ac-
tion are more likely to lead to disputes about the adequacy of follow-up
than detailed or specific remedies. This factor at least partially explains
why the Aumeeruddy-Cziffra Case has been hailed as a clear example
of successful follow-up.!!!

This is an area in which treaty bodies should involve local NGOs.
Their permanent presence in the country makes them better suited to
ascertain whether remedies have been given effect to and to exert pres-
sure on governments to comply. However, the body should not rely ex-
clusively on fact-finding by NGOs, as their information may suffer
from bias or inaccuracy.

I'V. Fact-Finding by the Working Group on Arbitrary
Detention as Complaints Body

Established in 1991, the Working Group on Arbitrary Detention has
the mandate to investigate “cases of detention imposed arbitrarily or
otherwise inconsistently with the relevant international standards set
forth in the Universal Declaration or in relevant international legal in-
struments accepted by the States concerned”.!'? These cases include
administrative detention and detention following the completion of a
criminal trial. The Working Group’s substantive mandate arises from
article 56 of the UN Charter, and by way of state consent to being
bound by treaties, in particular the ICCPR. In respect of states that
have not ratified the ICCPR, the Working Group uses the Universal
Declaration as a yardstick, thereby confirming the view that at least the
relevant provisions, usually articles 9 and 10, have attained the status of

109 See e.g. the requirement to provide an “appropriate remedy” (Kivenmaa v.

Finland, Communication No. 412/1990, Doc. A/49/40, Vol. II of 31 March

1994, para. 11).

See above, para. 11.

11 See generally D. McGoldrick, The Human Rights Committee, 1991, 154-
155.

112 Doc. CHR/RES/1991/421 of 5 March 1991, Suppl. 2, 103, para. 2
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customary international law or ius cogens.!!® In some of its findings, the
Working Group has also called on states to become party to the
ICCPR."* In 2003, for example, the Working Group adopted 26 opin-
ions involving 151 persons; in respect of 131 of these complainants, it
considered the deprivation of liberty to be arbitrary.!!>

The complaints procedure before the Working Group is triggered
when a “source” provides information alleging arbitrary detention. Re-
sorting to the principle of audiatur et altera pars, the information is
then brought to the attention of the state party, with the request to re-
spond to the allegations within 90 days. If the state responds, the
“source” is given an opportunity to reply to the information provided
by the state. The Working Group then evaluates the evidence before it,
and makes a finding (initially called a “decision”, later an “opinion”). In
this process, it takes note of circumstantial evidence, and of the reports
by other special mechanisms and the treaty bodies (such as an inquiry
in terms of article 20 of the CAT, to Turkey),'! and applies as standard
of proof the criterion of “convincing evidence”.!” Follow-up of rec-
ommendations is mainly by way of written procedure. Information on
government follow-up is reported annually.!18

In some instances governments have taken direct issue with findings
of the Working Group. Taking the form of a letter to the UN Commis-
sion on Human Rights, governments request that their response be at-
tached to the report of the Working Group and be made available to all
the delegates to the Commission’s session where the Working Group’s
report is discussed, as the following example shows.

113 See e.g. Opinion 3/2002 against Eritrea, Doc. E/CN.4/2003/8/Add.1 of 24
January 2003, para. 15.

114 See above. The WG expresses the opinion that the detention violates arti-

cles 9 and 10 of the Universal Declaration. These provisions afford guaran-

tees against arbitrary arrest and detention, and of a fair and public hearing,

respectively. The Opinion concludes with the request that the government

should take “adequate initiatives with a view to becoming a State party to

the International Covenant on Civil and Political Rights”. See also Opinion

10/2002, Sidi Fall v. Mauritania, Doc. E/CN.4/2003/8/Add. 1 of 24 Janu-

ary 2003, 81.

115 Doc. E/CN.4/2004/3 of 25 December 2003, Summary.

116 See e.g. Doc. E/CN.4/1996/40/Add.1 of 31 October 1995, Decision
38/1994 (Turkey), para. 9.

17" See e.g. Doc. E/CN.4/1993/24 of 12 January 1993, Decision 14/1992
(Cuba), para. 6(h).

118 Doc. E/CN.4/2004/3 of 15 December 2003, paras 10 to 22.
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In an opinion dealing with two persons of Indian descent detained
in the United States, the Working Group found that the two persons
“have been detained for more than 14 months, apparently in solitary
confinement, without having been officially informed of any charge,
without being able to communicate with their families and without a
court being asked to rule on the lawfulness of their detention”.!1? In its
response to the communication as part of the process before the Work-
ing Group, the United States government made a general statement
about the treatment of detainees in the country, beginning with the sen-
tence: “Without providing any specific information about the cases re-
ported ...”. Expressing dissatisfaction that the government’s response
“merely described the current procedure under United States law with-
out providing any information on the individuals in question”,'?° and in
the absence of any specific information by the government, the Work-
ing Group relied on the information provided by “the source”. This in-
formation consists of the statements of the two detainees and a letter
written to the mother indicating that they were detained for 14 months,
in the immediate aftermath of the destruction of the World Trade Cen-
tre in New York on 11 September 2001. This information is apparently
substantiated by an American pro bono lawyer.

Responding to the finding in its letter to the Commission on Hu-
man Rights, the United States government for the first time presented
detailed information about the circumstances of the case. In short, it ar-
gued that the opinion was “unsubstantiated” and was based on “false
facts” as well as a “fundamental misunderstanding of our law”.12!
However, the misunderstanding seems rather to be on the American
side. It is quite conceivable that the Working Group’s opinion could
have been affected had the information been provided by the state at the
appropriate time. The American version is that the two persons were
detained for “overstaying their immigration visa”, and were subse-
quently charged and convicted for credit card fraud, to which they
pleaded guilty in June 2002. After a sentence of one year, they were de-
ported. By not providing any of this information before the Working
Group, the United States government thwarted the process. Its strongly
worded reply, with a string of sentences stingingly starting with “There
is no factual support ...” is mere rhetoric and cannot undo the initial

119 Opinion 21/2002 of 3 December 2002, Doc. E/CN.4/2004/8/Add.1, para.
15.

120 Tbid., para. 12 of the Opinion.
121 Doc. E/CN.4/3003/G/72 of 7 April 2003.



Viljoen, Fact-Finding by UN Human Rights Complaints Bodies 79

lack of co-operation by the United States government to establish the
facts.

There are similarities and differences between the procedures of the
Working Group and those of the treaty-based complaints bodies. Both
procedures take an exclusively written form, contain formal require-
ments such as time limits and embody procedural fairness. Like the
treaty bodies, the Working Group applies a default rule when states fail
to respond to allegations, routinely observing that it is “left with no op-
tion but to proceed to render its decision” on the basis of what has been
“brought to its knowledge:'?2 “[S]ince the facts and allegations con-
tained in the communication have not been challenged by the Govern-
ment in spite of the opportunity which was given to it to do so”, the
Working Group takes a decision on the facts and circumstances of the
cases.!?? Similar to the treaty bodies, the Working Group is reluctant to
second-guess domestic fact-finding processes.!?* Follow-up to the find-
ings of both the Working Group and the treaty bodies remains unsatis-
factory.1??

The procedure before the Working Group is less rigid and does not
contain a distinct admissibility phase. When an allegation is unsubstan-
tiated, the Working Group has on occasion requested the “source” to
provide additional information.'?® Not restricting itself to the submis-

122 See e.g. Doc. E/CN.4/1996/40/Add.1 of 31 October 1995, Decision
33/1995 (Turkey), para. 2.

123 Tbid., para. 3.

124 Tn a case against China the Working Group points out that “its task is not

to evaluate facts and evidence in a particular case; this would be tantamount
to replacing the national courts, which falls outside the Working Group’s
remit” (Opinion 2/2003 (China) of 7 May 2003, Doc.
E/CN.4/2004/3/Add.1, para. 17).

The HRC’s annual reports contain detailed information about steps taken
to ensure compliance with opinions, see e.g. Doc. A/57/40 (Vol. I), Part VI,
containing a table of follow-up by states. The information sometimes
merely reveals non-compliance, see e.g. para. 239, in respect of the DRC:
“With regard to case No. 16/1977 — Mbenge et al. (Doc. A/45/40), the au-
thor informed the Committee by letter of 3 June 2002 that the State party,
both before and after the change of regime, had failed for over a decade to
give effect to the Committee’s Views. The author remained without the use
of his property and had not been compensated for his losses. The authori-
ties had ensured that certain property of other persons was returned to
them, but the author had not been treated in like fashion.”

126 See note 122, para. 9.
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sions of the parties, the Working Group makes use of a broader range
of sources, including the reports of other special mechanisms and hu-
man rights treaty bodies. The Working Group also deals with “urgent
appeals”,'?”” and may conduct country visits, especially when com-
plaints have revealed the need for legislative changes.!?

Decision 7/1992 (Peru) provides an example of disputed fact-finding
before the Working Group.'?? In this matter, involving the alleged tor-
ture of Dr. Saavedra, the Working Group held that it “is not appropri-
ate” for it to “pronounce on a matter which has already been dealt with
by another organ of the Commission”. In this previous report, the Spe-
cial Rapporteur on Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment stated that a special commission headed by
the Dean of the Medical Association “had found that Dr. Saavedra’s
wrists bore marks of having been bound and there were contusions on
his body”. In its subsequent criticism, the NGO American Association
of Jurists noted as follows:!3® “The fact of withholding action in favour
of the Special Rapporteur runs counter to the explanations provided by
the Group itself about its mandate (E/CN.4/1993/24, paras 6 and 7).
This body is supposed to collaborate with Rapporteurs of the Commis-
sion and Sub-Commission and with treaty monitoring bodies. Such
collaboration should take the form, inter alia, of the exchange of infor-
mation for the sake of co-ordination, the saving of time and resources,
and the following-up of all information.”!3! As far as the evaluation of
evidence is concerned, the Working Group found that “there is no evi-
dence to justify a finding by the Working Group that this allegation has
been proved”.!3? In the view of the American Association of Jurists,
this finding “overlooks the view of the medical commission”.13?

127 Tn 2003, 157 such appeals (involving 812 persons) were made, Doc.

E/CN.4/2004/3 of 15 December 2003, para. 23.

In 2003, e.g. the Working Group visited Iran and Argentina. Since 1998,
letters are addressed to governments to follow up appeals, which in some
instances have led to legislative reform (see e.g. the situation in Indonesia
Doc. E/CN.4/2004/3, paras 33, 38-40.

129 Doc. E/CN.4/1993/24 of 12 January 1993, para. 6(h).

130 Doc. E/CN.4/1994/NGO/18 of 8 February 1994.

131 Tbid., para. 11.

132 Doc. E/CN.4/1993/24 of 12 January 1993, Annex I, para. 6(k).

133 Doc. E/CN.4/1994/NGO/18 of 8 February 1994, para. 12.
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V. Some Implications of Current Complaints-Based
Fact-Finding

1. Fundamental Contradiction between Greater
Judicialisation and Written Fact-Finding

When the earliest complaints systems were devised in the 1960s, the
treaty bodies seem to have been modelled on domestic courts of appeal.
This meant that the proceedings would be in writing only, based on the
record as established through the domestic judicial system, which has to
be exhausted. Oral hearings consequently do not form part of these
proceedings. Just like domestic courts of appeal, these bodies do not
undertake fact-finding investigations (on-site-visits). Different to the
domestic appeals court, though, the treaty bodies do not entertain legal
argument. This possibility was most likely omitted due to the resource
implications, as well as some uneasiness about over-judicialising these
bodies.!** Although the mandate of the later CAT Committee leaves
open the possibility for relying on non-written evidence, this possibil-
ity has not been exploited. The submission of evidence is also restricted
to the parties. This has the cumulative effect that the factual basis of the
complaints bodies is restricted to what the parties put on paper and pre-
sent to the bodies.

Greater judicialisation has characterised the complaints bodies,
which may now be described as “quasi-judicial” bodies. It may be ar-
gued that, initially, the judicial character of the complaints bodies was
not very clear. Established by state parties as monitoring bodies with
declaratory powers only, or as diplomatic bodies empowered to make
recommendations, they nonetheless developed into quasi-judicial bod-
ies.!3 Findings by treaty bodies have acquired a status that closely re-
sembles binding “judgements”, in all but name, as exemplified in the
expectation of compliance that is supervised through an increasingly ef-
fective system of follow-up, thus approximating a judicial finding in

134 See e.g. R. Hanski/ M. Scheinin, Leading cases of the Human Rights Com-
mittee, Institute for Human Rights, 2003, 14.

135 CAT Committee General Comment No. 1 para. 9, Doc. A/53/44, Annex
IX of 21 November 1997 seems to be a case of “protesting too much”.
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form and effect. This development towards judicialisation can be de-
rived from a number of factors.!%¢

As Tomuschat notes, from the very beginning none of the findings
of the HRC reads “like a diplomatic communiqué”, as they are drafted
“on the pattern of a judicial decision”.” In his view, the persuasiveness
of the findings depends on their “judicial” nature — their “impartiality,
objectiveness, and soberness”.13 Generally, the arguments of the two
parties are stated, followed by the finding in which the factual position
is clarified, applied to the relevant law, and the conclusions stated.!?
Although some of the CERD Committee findings contain an extensive
exposition of the arguments of the two sides, and only a brief applica-
tion of the facts to the law, with almost no analysis, they are still in
principle modelled on the “pattern” of legal decisions. In substantiating
their findings, complaints bodies refer to their own precedents, thus

136 As opposed to the flexible and ad hoc nature of fact-finding under the UN
Charter-based organs, the treaty-based organs have a more rigid and
strictly legal basis, based on relatively detailed rules of procedure, for fact-
finding in respect of individual communications, thus lending themselves to
judicialisation. As has been pointed out, the Working Group displays char-
acteristics similar to that of the treaty bodies dealing with communications.
In respect of three cases against Cuba (Decisions 9, 14 and 15 of 1992), the
NGO American Association of Jurists remarked that the Working Group’s
decisions to file them without taking further action are in contradiction
with other decisions, in which the Group declared detention arbitrary
notwithstanding certain gaps in the information provided by the state or by
the author of the request. The Association continues: “It would be as well,
therefore, especially in view of the lack of information from the Govern-
ment in question, to keep the case under review as far as possible, before
taking a final decision. In doing otherwise the Working Group would run
the risk of losing some of its effectiveness.” (Doc. E/CN.4/1994/NGO/18
of 8 February 1994, para. 2).

137 C. Tomuschat, “Evolving Procedural Rules: The UN-Human Rights
Committee’s First Two Years of Dealing with Individual Communica-
tions”, HRL] 1 (1980), 249 et seq. (255).

138 Thid.

139 See also the observation by the member of the HRC, Klein, in Hill v.
Spain, Communication No. 526/1993, Doc. A/52/40 of 2 April 1997, that
the authority of the Committee’s views largely depends on “a convincing
ratio decidendi”.
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also basing themselves on their own institutional authority rather than
on outside influence or pressure.!*°

Not only the findings, but the underlying procedure follows a judi-
cial model, namely audiatur et altera pars. The exchange of information
is indicative of an adversarial process between the parties. In the event
of this exchange not being realised, relatively rigid rules pertaining to
standard of proof, rather than flexible ad hoc principles, come into play.

An increasing trend to issue minority views, as part of the body’s
finding, not only illustrates the seriousness with which members ap-
proach findings, but also testifies to the rational and considered dis-
course that underlies the findings.'*! These views are not necessarily
“dissenting”, but sometimes present a separate opinion in which spe-
cific issues are stated or positions clarified. An analysis of the HRC’s
annual reports in 1993 and 2002 reveals that the number of minority
opinions as a percentage of the total number of findings has increased
from about 28 per cent to around 54 per cent.!*?

Although lawyers are not required for the preparation of complaints
to any of these bodies, for some time now the majority of complaints
are prepared with the assistance of lawyers. In 1993, some 28 per cent of
complainants before the HRC were without legal representation; in
1997 the percentage dropped to approximately 18 per cent and in 2002

140 See, in this regard, the minority view of Christine Chanet in Communica-
tion E and AK v. Hungary, No. 520/1992, Doc. CCPR/C/50/D/520/1992
of 5 May 1994, where she disagrees with the majority’s view declaring the
communication inadmissible on the basis of jurisdiction ratione temporis:
“Finally, it is my view that when the Committee considers a communica-
tion under the Optional Protocol, its decisions should be guided only by
the legal principles found in the provisions of the Covenant itself, and not
by political considerations, even of a general nature, or the fear of a flood
of communications from countries that have changed their system of Gov-
ernment.”

141 See e.g. M. Nowak, UN Covenant on Civil and Political Rights (CCPR

Commentary), 1993, 172, who identifies the adoption of minority views as

part of a development towards strengthening the quasi-judicial nature of

the HRC. (See also article 5 (4) of OP ICCPR, and Rule 94 (3) of the Rules
of Procedure of the HRC).

Doc. A/48/40 of 1 November 2003, Part II: 6 minority opinions in a total

of 21 cases decided on the merits; Doc. A/57/40, Vol. II: 20 separate opin-

ions in 35 cases.

142
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it was again around 28 per cent.'® Lawyers have thus been used in
about three quarters of all communications heard on the merits by the
HRC.

The greater acceptance of the moral authority of the findings of
complaint bodies goes hand in hand with greater judicialisation of the
procedures and working methods of these bodies. However, in respect
of fact-finding, the working methods have not changed or advanced,
leaving the impression of a dichotomy, or inherent contradiction, be-
tween the increasingly judicialised bodies at odds with an unchanged
fact-finding procedure. More than that, the fact-finding methods may
also undermine the process towards securing greater binding authority
for these findings especially if there is a perception that “the unavail-
ability of relevant information may have resulted in decisions which
were, either in law or in fact, incomplete or misleading”.!** Although
the complaints process has become more judicialised in many respects,
the way of reaching these findings has lagged behind. Complete reliance
on written information seems more and more anachronistic.

2. Domestic Remedies: Between Usurpation and Deference

As has been illustrated, the model of domestic-dependent fact-finding
breaks down when complainants are exempted from exploring domes-
tic relief. Particularly in cases where no attempt has been made to ex-
haust local remedies, the complaints body becomes, in toto, the court of
record. Under such conditions, the body principally relies on the alle-
gations of the complainant, as set out in the Complaints Form, which
does not require sworn statements. As these are the types of cases
where governments are less likely to respond to allegations, the default
rule will often be applied. In this event, the complaints body becomes
the court of first and last instance on the basis of the uncontroverted,

143 These statistics relate to communications finalised on the merits. Doc.
A/48/40 of 1 November 1993, Part II: in 6 out of 21 complaints there is no
indication of legal representation; Doc. A/52/40 of 8 November 1996, Part
I1, 4 out of 22 complaints were not represented; Doc. A/57/40 of 21 March
2002, Vol. II: 10 out of a total of 35 complainants not represented.

144 M. Schmidt, “Individual human rights complaints procedures based on

United Nations treaties and the need for reform”, ICLQ 41 (1992), 645 et

seq. (652). (Schmidt at the time worked in the Communications Section of

the UN Centre for Human Rights in Geneva).
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but untested and unscrutinised version of the complainant. The logical
consequence of the use of fact-finding under such circumstances would
be that the international body serves as a substitute to the domestic sys-
tem. This approach is less than ideal, as it requires members of bodies to
rely on assumptions, as well as “logic and experience”, without the
benefit of hearing more than one voice. However, the adoption of this
approach, favouring the prima facie acceptance of untested allegations
above inaction that would legitimise the lack of co-operation by states,
was unquestionably the best possible result under the circumstances.

The total usurpation of the fact-finding role in these cases starkly
contrasts with the deferential attitude of the complaints bodies towards
the facts found by domestic courts in instances where domestic reme-
dies have in fact been exhausted. Under those circumstances, a re-
assessment of the facts is exceptional. The fluidity of the standard on
which interference is allowed to some extent accounts for an open-
ended and inconsistent practice in this regard.

3. Delays due to Written Procedures

As Schmidr points out, using a written procedure forces a complaints
body to “engage in time-consuming exchanges of correspondence” be-
fore arriving at a finding.!* This is especially the case when the co-
operation of the government is not forthcoming, but attempts are none-
theless made to secure information from it.

Perhaps because it has adopted a low threshold standard of proof,
the bodies have tended to bend backwards to accommodate especially
states to make use of additional procedural possibilities, thus further
prolonging the process. Although these rules are relatively rigid and
precise, they are not always strictly applied. In a case involving the
United States, the Working Group on Arbitrary Detention for example
expressed the view that it “would have appreciated more cooperation
from the Government, which has had over seven months, rather than
the 90 days provided for under paragraph 15 of the methods of work of
the Working Group, to clarify the situation”.!*® In this regard, the
Working Group recalled that the government “requested additional

145 Schmidt, see above, 651-652.
146 Opinion 21/2002, Doc. E/CN.4/2004/3/Add.1 of 26 November 2003.
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time, which it was granted in accordance with paragraph 16 of the
methods of work”.14

In the Lubicon Lake Band case,'*® no less than 78 pieces of informa-
tion (documents, fact sheets, papers) were used as a basis for the HRC’s
finding.!*” The time lapse between submission of the complaint (in
1984) and the final decision (in 1990) was more than six years. The de-
lay in this matter was due to the complexity of the legal issues involved,
as well as the “new” allegations made after the communication had been
declared admissible in respect of article 27, and not article 1 and 2.
Dealing instantly with all these matters during an oral hearing (after a
shortened exchange of written information) could have reduced the de-
lay considerably.

4. Defensive Strategies adopted by Complaints Bodies

It is not contested that there is individual and institutional awareness of
the complexities and pitfalls of fact-finding as part of the consideration
of complaints. What follows, are examples of strategies adopted in trea-
ties and by complaints bodies to alleviate some of the problems arising
from their fact-finding mandate and role.

To some extent, all the bodies are institutionally insulated from
criticism that they find facts subjectively. The members of the bodies
are elected through a relatively transparent and impartial process in-
volving all regions of the world. Geographic representation is in prac-
tice strictly adhered to."® A good illustration of an institutionalised
claim to “objectivity” is found in the Optional Protocol to CAT, which
provides that the Subcommittee on Prevention of Torture shall be
guided by the principles of confidentiality, impartiality, non-selectivity,
universality and objectivity.!3! Members of these bodies all serve as in-
dependent experts, not as government agents. The Rules of Procedure
allow members to recuse themselves in instances where they have a per-
sonal interest, or if for “any reason” a member considers not to take

147 1bid.

148 Communication No. 167/1984, Ominayak and Another v. Canada, Doc.
A/45/40, Vol. II of 26 March 1990.

149 Schmidt, see note 144, 652.

150 See e.g. arts 29 (3) and 31 (2) of the ICCPR.

151 A/RES/57/199 of 18 December 2002, para. 2 (3).
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part in the examination. 2 This provision has been interpreted to lead
to the recusal of a member in all matters involving the state of which he
or she is a national. In an illustration of what “any reason” would con-
stitute, Buergenthal withdrew as member from the HRC’s considera-
tion in Faurisson v. France, involving “Holocaust denial”, on the basis
that he was a survivor of the Nazi concentration camps.!3?

This institutional “objectivity” is sometimes internalised and made
part of the body’s rhetorical strategies.

The CAT Committee has described itself as a monitoring body cre-
ated by the states parties themselves with declaratory powers only, and
not an “appellate, a quasi-judicial or an administrative body”.13* The
Working Group on Arbitrary Detention, for example, has been adopt-
ing the following standard formulation in its findings:'>> “The Working
Group on Arbitrary Detention, in accordance with the methods of
work adopted by it ... and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Government concerned
the communication received by it and found to be admissible, in respect
of allegations of arbitrary detention reported to have occurred”. In a
famous rhetorical backtrack, the Working Group changed the tag of its
findings from “decisions” to “opinions”. An NGO enjoying consulta-
tive status with ECOSOC, the American Association of Jurists, in 1994
submitted a written statement to the Commission on Human Rights,
noting the inappropriate use of the term “decision” to designate the
findings of the Working Group: “The Group’s opinions have no bind-
ing legal force; it can only ‘request [States] to take the necessary steps to
remedy the situation’. It is up to the good will of the Government con-
cerned to respect such a request or not. If the Group uses terms such as
‘decide’ or “declare’, which correspond not to its mandate but rather to
a jurisdictional mandate, it risks giving rise to serious confusion. ... In
order to avoid creating unfortunate confusion, the Group should use
terms of a more neutral nature, such as ‘opinions’ or ‘views’, and con-
fine itself to ‘considering’ or ‘believing’ that a detention is or is not arbi-
trary. All the resolutions adopted by the Group are described as ‘deci-

152" Rules of Procedure of the HRC, Rules 84 and 85; Rules of Procedure of the
CAT Committee, Rules 103 and 104.

153 Doc. A/52/40, Vol. II, Communication No. 550/1993 of 8 November 1996.

154 CAT Committee General Comment No.1, para. 9, Doc. A/53/44, Annex
IX of 21 November 1997.

155 This quoted from Decision 7/1992 (Peru), Doc. E/CN.4/1993/24 of 12
January 1993, Annex I para. 1 (emphasis added).
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sions’”.16 In 1997, the Working Group changed its practice, “in order
to avoid any controversy over the interpretation of its mandate”.1>’

Displaying at least an implicit awareness of the complexity of factual
and truth claims, complaints bodies are (understandably and correctly)
wary of invoking the notion of unqualified “facts” or “truth” in rela-
tion to their findings. For one thing, the allegations of the authors need
not be in the form of sworn statements. For another, the rules pertain-
ing to the burden and standard of proof underscore the relative “truth”
of their findings. Thus, the findings invariably refer to the body’s view
or opinion on the basis of “the facts before i”,'58 the “information be-
fore it”,'5% or “the material before it”,'®° rather than “the fact”, “the in-
formation” or “the material” as such. The Working Group often in-
vokes the formulation that it “believes it is in a position to give an opin-
1on on the facts and circumstances of the case”.1¢! Linked hereto, is the
application of a standard of proof that is quite flexible, but never re-
quires proof beyond reasonable doubt (as is the case in for example the
European system).!®2 The Working Group has used the standard that
the allegation should provide “convincing evidence for a finding that

the detention is arbitrary”.16?

The bodies have emphasised the importance of procedural fairness.
The central role of co-operation by governments has also been stressed
in this context. As a general rule, states have an opportunity to respond
to the allegations within a fixed period of time. Thereafter, the com-
plainant has an opportunity to reply to the government version of
events.

156 Doc. E/CN.4/1994/NGO/18 of 8 February 1995, para. 15

157" Doc. E/CN.4/1999/63 of 18 December 1998, para. 9.

158 See also Decision 7/1992 (Peru), in which the Working Group observes the
following: “In the light of the allegation made, the Working Group wel-
comes the cooperation of the Government of Peru. The Working Group
believes that it is in a position to take a decision on the facts and circum-
stances of the case, in the context of the allegations made and the response

of the Government thereto”.
159

160

H C . Jamaica, see note 84, para. 6.4.

See above, para. 10.4.

161 See e.g. Opinion 15/2002 (Tunisia), para. 4, 17/2003 (Cuba), para. 4,
18/2002 (United Arab Emirates), para. 4.

162 K. Rogge, “Fact-Finding”, in: R.St.J. Macdonald/ F Matzscherand/ H.
Petzold (eds), The European System for the Protection of Human Rights,
1993, 677 et seq. (690).

163" Decision 9/1992, Doc. E/CN.4/1993/24 of 12 January 1993, para. 6(h).



Viljoen, Fact-Finding by UN Human Rights Complaints Bodies 89

Apart from standard of proof, the complaints bodies have adopted a
number of strategies that are devised to minimise the intrusiveness of its
fact-finding role. They have adopted the principle of complementarity
as to factual matters, emphasising that they are not replacing domestic
courts. In fact, when domestic remedies have been exhausted, these
bodies showed great deference for the decisions of domestic courts, in
particular as far as the facts are concerned.

In particular the CERD Committee has developed a practice of not
finding a violation, but of stating a “reminder” of the state’s obligations,
when the factual basis for a finding of violation is, in its view, lacking,
but there are some indications that a violation might have been oc-
curred. As an illustration, the two concluding paragraphs of the CERD
Committee’s finding in M B v. Denmark, bears quoting in full:'®* “Due
to the above mentioned specific circumstances of the case, the police
could not accomplish a complete and in-depth investigation of the case.
Therefore, the Committee has no elements at its disposal that would al-
low it to conclude that a violation by the State party of the provisions
of the Convention has indeed taken place in this case. However, the
Committee wishes to emphasize the importance it attaches to the duty of
the State party and, for that matter, of all States parties, to remain vigi-
lant, in particular by prompt and effective police investigations of com-
plaints, that the right established under article 5, paragraph f, is enjoyed
without discrimination by all persons, nationals or foreigners, under the
jurisdiction of the State party.” Finding no violation on the facts in
Sadic v. Denmark,'®> the CERD Committee similarly invited the state
“to reconsider its legislation, since the restrictive condition of ‘broad
publicity’ or ‘wider dissemination’ required by article 266 (b) of the
Danish Criminal Code for the criminalization of racial insults does not
appear to be fully in conformity with the requirements of articles 4 and
6 of the Convention™.166

6+ M B v Denmark, Communication No. 20/2000, Doc.
CERD/C/60/D/20/2000 of 15 March 2002, paras 9 and 10, emphasis
added.

165 Doc. CCPR/C/62/D/25/2002 of 16 April 2003.
166 Tbid., para. 6.8.
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VI. Some Suggested Solutions

Two broad possible ways of addressing the issues discussed above pre-
sent themselves. One set of solutions relates to the procedures within
complaints bodies (here termed “intra-institutional”), the other set of
possibilities are linked to reform that affect the co-existence of the bod-
ies (termed “inter-institutional”).

1. Intra-Institutional Solutions
a. Improve the Current Practice

One option is to keep the current system in place, with improvements
to fact-finding methods. Essentially, this would entail better communi-
cation with the parties, more efforts to obtain information, a more rig-
orous analysis of the written material provided to complaints bodies,
and making better use of “authenticated depositions and independent
expert opinions”.!®” In the latter respect, the possibility of working
with independent local academics may be explored.

b. Introduce Oral Hearings

Evidence and information received in writing are by necessary implica-
tion to be evaluated and assessed. The possibility of oral hearings,
which the OP of the ICCPR does not exclude, and CAT already allows,
is one way of such evaluation and assessment. The introduction of oral
hearings finds support in the practice of some regional human rights
bodies, as well as in the fact that parties have “in the past offered to pre-
sent oral clarification in the Committee plenary”.!%8 So far, none of the
complaints bodies have made use of oral hearings.

Two possibilities arise with respect to oral hearings — the one mini-
mal, the other optimal. A minimal position would be reached when the
parties are allowed to present arguments through lawyers or personally
at the hearing of the complaints body. From the point of view of com-
plainants, that would entitle them to make a statement to the com-
plaints body, even if unrepresented. The optimal position would be a

167 Nowak, see note 141, 694.
168 Schmidt, see note 144, 653.
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fully-fledged hearing, in the sense that witnesses would be sworn in,
their evidence would be lead, and cross-examination or questioning
would be allowed in the presence of all parties. Thereafter, parties
would be able to make oral presentations on the evaluation of facts, the
demeanour and credibility of witnesses, the applicable law and the ap-
plication of the facts to the law.

If the minimal position prevails, the main advantage is that the pres-
ence of lawyers may assist the complaints body towards a better under-
standing of the applicable legal provisions of the country concerned.
Under international law, establishing the legal position in a country is
also a question of fact. In the absence of any expert, the complaints
bodies may feel disempowered when they do not fully understand the
functioning of a legal system, leading to greater disinclination to inter-
fere with the findings of local courts. The presence of lawyers and legal
argument will also enhance the quality of legal analysis, thus increasing
the rigour displayed in legal findings. The complaints body may further
use the opportunity to direct questions to parties and hear their com-
ments on contentious or problematic aspects related to the facts.

If the optimal solution is adopted, the advantages extend to fact-
finding proper. Even after exchanging documents, the dispute between
the parties may still remain, and the complaints body may not be able
to determine the facts. In such an instance, the current practice has been
to rely on intuition, and to apply a burden of proof in favour of the
complainant. These methods may be unsatisfactory, and in fact may
lead to incorrect findings. Oral hearing may go some distance in assist-
ing the body to arrive at “the objective truth”.1%? The additional oppor-
tunity of hearing witnesses, taking note of their demeanour, and testing
their versions during cross-examination may provide the complaints
body with a much clearer picture of events. If witnesses are called to re-
solve specific factual uncertainties, their testimony may clarify matters
instantaneously, thus shortening the process of finalisation. Oral hear-
ings will arguably not only lead to an improved construction of the
facts, but will also increase the legitimacy of the complaints bodies. This
could ultimately enhance respect for their findings, and improve pro-
tection and implementation of human rights.

Allowing for oral hearings would also bring the UN complaints
practice in line with that of the three regional human rights systems.
Cassel points to both the direct impact of oral evidence and the pres-

169 Nowak, see note 141, 694.
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ence of complainants or witnesses, and the practical problems of con-
ducting such hearings due mainly to a lack of resources.”°

The most obvious disadvantage of oral hearings is the concern about
the “substantial cost” that such a process would involve.!”! At the very
least, that cost could relate to the travel expenses of the complainant to
the seat of the complaints body. If lawyers are involved, as is here ar-
gued, the question of their costs also arises. Given a state’s greater ac-
cess (in principle) to financial resources, it seems feasible to provide fi-
nancial support to the complainant, in order to ensure “equality of
arms”.172 The question arises: would that include support to witnesses
as well?

Most authors do not regard the exclusive reliance by the HRC (and
other treaty bodies, for that matter) on written material as inevitable.!”
They accept that by omitting reference to, rather than by prohibiting
the use of oral evidence, the OP to the ICCPR does not legally exclude
the possibility of oral hearings, either as “a preliminary phase before the
submission of final briefs”,"”* or oral argument on the merits of the
case. As a matter of fact, some complainants and states have in the past

been more than willing to present oral testimony.!”

Most have argued or accepted that state consent to oral hearings is
required or advisable.'”® However, such a course will lead to an incon-
sistent procedure, differing according to the presence or absence of state
consent,!”” making “the stage of taking evidence” dependent on the
“preparedness of the State party concerned to allow for additional
methods of proof”.!”® Notwithstanding these concerns, McGoldrick

170 7. Cassel/ W. Douglas, “Fact-finding in the Inter-American system”, in:

Bayefsky, see note 55, 106-107.

171 Nowak, see note 141, 694.
172 See D. Kretzmer, “Human Rights Committee”, in: Bayefsky, see note 55,
165.

See e.g. Hanski/ Scheinen, see note 134, 14. See, however, the contrary view
of Nowak, see note 141, 694, observing that neither the wording of OP
ICCPR nor the historical background supports the extension of considera-
tion of communications to oral hearings.

174 Hanski/ Scheinen, see note 134, 14.

175 Ghandji, see note 72, 310.
176

177

173

See e.g. Kretzmer, see note 172, 165.

Kretzmer, see note 172, 165, calls it an “equality problem”, because the
committee would “have two levels of decisions”.

178 Tomuschat, see note 137, 254.
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supports such a course as being “eminently sensible”, arguing that the
body “should take advantage of that co-operation rather than reduce
procedures to those dictated by States who do not wish to permit oral
hearings”.17? Such a solution would lead to a situation not very different
from that pertaining in any event between those states that have ac-
cepted the Optional Protocol, and those that have not. Of importance,
though, is that all states should know about the options and conse-
quences. This information may be provided to states by way of a gen-
eral comment on oral hearings, ensuring that states know where they
stand from the outset.

It may even be possible that state consent is not required. On the
basis that the power to allow oral hearings is “implied” by the OP, such
a change may arguably be introduced by a change to the Rules of Pro-
cedure.'$ As far as the CAT Committee is concerned, it has already
been pointed out that the Rules of Procedure allow for the possibility
of oral evidence. The principles of equal opportunity to both parties
and no negative consequences for non-appearance, as set out in the

CAT Rules of Procedure, should be adhered to.

Whether state consent is required or not, recalcitrant states, such as
the Zaire/Democratic Republic of the Congo in the 1980s and Uruguay
in the 1970s, are unlikely to be more co-operative. They are unlikely to
give explicit consent or to abide by changed Rules of Procedure. For
this reason, the course of adopting amended Rules seems to me to be
preferable, as those states that are unlikely to give their consent are in
any event unlikely to abide by the Rules.

c. Introduce Investigative Fact-Finding by a Special Rapporteur on
Fact-Finding

At the outset, the concept of “investigation” should be clarified. The
term is sometimes applied to refer to oral examinations that are taken
on commission. If the European Commission sent three delegates to
hear the testimony and cross-examine twelve witnesses in Turkey, was
that in itself an “investigation”?!8! An oral hearing is still an oral hear-
ing, no matter where it takes place. For purposes of this discussion, an
“oral hearing” converts itself into an “investigation” if something more

179 McGoldrick, see note 111, 144.
180 See Ghandji, see note 72, 310.

181 See e.g. Mentes v. Turkey, Case 58/1996/667/867, ECHR, Judgement of 28
November 1997.
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than mere oral evidence is at stake. Is it sufficient that the delegation
also collects some documentary evidence, or may that be construed as
merely corroboration to the oral evidence? It should be accepted that
an on-site investigation usually consists of identifying witnesses, hear-
ing and subjecting their testimony to scrutiny, and collecting other in-
formation. At least in these respects may “investigation” be clearly dis-
tinguished from “hearings” as such.

So far, the bodies have not undertaken country-specific investigative
visits to establish facts. There seems to be a possibility that the Working
Group may undertake such missions.!$?

Under the HRC at least in respect of follow-up, this possibility is
also suggested. The Rules of Procedure allow the Special Rapporteur
for Follow-up to “take such an action as appropriate for the due per-
formance of the follow-up mandate”.!$?

By adopting investigative missions to establish facts, the complaints
bodies under discussion may draw on the experience of the primary
complaints body in the International Labour Organisation (ILO), the
Committee on Freedom of Association (CFA).!8 The CFA is responsi-
ble for complaints submitted to the ILO Governing Body alleging vio-
lations of freedom of association. In the year 2002 — 2003, the CFA ex-
amined “about 200 cases” involving trade union and collective bargain-
ing disputes.'®® It meets in private sitting at every session of the ILO
Governing Body. In terms of the Standing Orders concerning the pro-
cedure for the examination of representations under articles 24 and 25
of the ILO Constitution, a representative of the ILO Director-General
may visit a state complained against to obtain relevant information.
This procedure adapts the method of “direct or preliminary contacts”
(which enables the ILO officials to visit a country to “make contact”,
obtain information and seek possible solutions) to “a fact-finding de-
vice in complaints procedures”.!8¢

182 See e.g. Doc. E/CN.4/2004/3 of 15 December 2003, para. 33; on follow-up
of such visits, see para. 36.

183 Rule 95 (2) of the Rules of Procedure of the HRC.
184

185

See <www.ilo.org>.

Report of the Chairperson of the Governing Body to the Conference for
the Year 2002-2003, ILO Conference, Geneva, 2003, Provisional Record 1,
7.

186 G. von Potobsky, “The experience of the ILO”, in: B.G. Ramcharan (ed.)
International law and fact-finding in the field of human rights, 1982, 160 et
seq. (165).
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2. Inter-Institutional Solutions
a. A Single, Dedicated Consolidation Complaints Body

Buergenthal argues that the existing six (now seven) treaty bodies be
replaced by two “consolidated committees”, one inter-disciplinary
committee specialising on state reports, and the other a committee of
legal professionals dealing with communications.!®” His motivation re-
lates mainly to the duplication, as well as administrative and bureau-
cratic burdens occasioned by state reporting. As far as individual com-
munications are concerned, the rationale for a single, separate special-
ised committee is the “ever-increasing backlog” of cases due to an in-
creased caseload.!88

How will a single treaty consolidated treaty body eliminate this
problem? It may in fact have more cases, thus attaining the opposite re-
sult, as it will consolidate the possible avenues for redress. The core
problem remains the available time, and resources to prepare and follow
up cases. The essential requirement he leaves unstated, namely that the
new committee will have to meet much more often, and be supported
more seriously. Others have translated this into a call for a permanent
or “standing” body.!%?

This logic has already seen the creation of a single, dedicated and
“comprehensive” unit (the “Petitions Team”) at the secretarial level.1%°
As secretariat to all the Committees but one, the OHCHR is responsi-
ble for processing most individual complaints directed at UN bodies.
Comprising screening of correspondence, registration of communica-
tions, preparation of draft findings, supplying legal advice and technical
assistance for follow-up, this is a burdensome and time-consuming ex-
ercise.!?! Since its establishment in November 2000, the Petitions Team,

187 T. Buergenthal, “A Court and Two Consolidated Treaty Bodies”, in: Bayef-
sky, see note 55, 299 et seq. (300).
Buergenthal, see above, 300.

189 Schmidt, see note 144, 658.
190

188

See e.g. the informal note serving before the 13th Mtg. of Chairpersons of
the (Human Rights) Treaty Bodies, held in June 2001, Geneva: strengthen-
ing support to enhancing the effectiveness of the treaty bodies, Doc.
HRI/MC/2001/Misc. 2 of 16 May 2001.

Para. 16: “It must be borne in mind that approxlmately 30 pieces of corre-
spondence pertaining to the petitions procedures arrive each day. One of
the major problems facing the Petitions Team is addressing a backlog of

191
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consisting of a co-ordinator and seven staff members, centralises previ-
ously disparate communications-related activities at the OHCHR se-
cretariat.

How would the existence of a single body affect fact-finding? If the
body is permanent, then it could devote more time to fact-finding, thus
overcoming some of the main objections to the proposal to have oral
proceedings or on-site investigations, which will also require resources.
However, truth is, if existing bodies were supported, with more time
and more resources, they could also undertake oral proceedings and on-
site investigations.

b. A UN Court of Human Rights

If a UN human rights court were established, it would probably func-
tion on the lines of the three regional human rights courts, created un-
der the Council of Europe, the Organisation of American States (OAS)
and the Organisation of African Unity (OAU)/ African Union (AU).
Such a court would no doubt address many of the failings of the com-
plaints bodies, such as the non-binding, recommendatory nature of
their findings, the confidentiality of their proceedings, the lack of hear-
ings at which evidence is lead or legal issues argued, and the inability to
conduct on-site inspections.

Some regard the evolution towards a UN human rights court as an
inherent end-result of current developments. For Buergenthal, a Court
for Human Rights is an ideal.'? Pre-empting principled objections to
its creation, he offers the option of a disempowered court, able only to
issue advisory opinions, and only at the request of treaty bodies or state
parties. To be fair, he regards this as a foot in the backdoor, paving the
way for a subsequent extension of jurisdiction to contentious cases and
the right of appeal to individuals.

Following this development, there is arguably an inherent and inevi-
table development towards the judicialisation of the UN complaints
system. However, the move towards a human rights court of global ju-
risdiction will not be realised overnight. Its essential contribution, that
of providing unequivocally binding decisions, is likely to be resisted by
states on the basis of inroads into their sovereignty.!” In response, it

correspondence written in languages other than the working languages of
the Secretariat”.

192 Buyergenthal, see note 187, 301.
193 Schmidt, see note 144, 658.
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may be argued that acceptance of the UN Human Rights Court’s juris-
diction, like that of the treaty-based complaints bodies, is likely to be
optional.

Pre-empting resource-based resistance, Buergenthal raises the pos-
sibility of a special chamber of the IC] or ICC dedicated to this task,
rather than the establishment of another self-standing institution.!%*
Such a course should, in my view, rather be avoided, as the human
rights mandate cannot be fused with the mandates of those courts with-
out detracting from its importance. Making use of their physical facili-
ties and co-operating with them is another matter, though.

While it seems feasible that a court can effectively develop and
strengthen universal human rights law,'%> the question remains whether
such a court will necessarily deal better with fact-finding. The estab-
lishment of a single dedicated complaints body, with the competence to
conduct oral hearings and undertake investigative fact-finding, should
be regarded as a prerequisite for the later emergence of a human rights
court. In this way, the experience and expertise would be transferred to
the court, when it either replaces or supplements the consolidated com-
plaints body.

VIIL. Conclusion

Factual issues are of central importance in all the phases during which
complaints are processed and considered by the complaints bodies.

Whatever solution in improving fact-finding is adopted, the use of a
written process should be retained. The exchange of written informa-
tion has advantages. In an ideal case, where the domestic remedies have
been exhausted and if the parties collaborate, the written process may
reveal that there are no factual differences of any significance. Even if
factual differences remain, the written exchange should at least have
clarified the points of contention or disagreement between the two par-
ties. In both instances, the written process plays an indispensable role.
Proposals for a supplementary oral process, which would create a space
for more contested and reasoned fact-finding, should take into account
the result of the written process. The oral process may thus take two

194 Buergenthal, see note 187, 301.
195 Buergenthal, see above.
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very divergent forms, depending on the outcome of the written pro-
ceedings.

In the first situation, where there is no substantial factual disagree-
ment, oral proceedings would be aimed at resolving legal disputes aris-
ing from the agreed facts. Most likely, legal counsel from both parties
will supplement their written arguments with an oral presentation.
However, questions may be posed about the necessity of allowing
counsel to address the bodies under these circumstances. It may be ar-
gued that written arguments are sufficient, and that possible benefits are
outweighed by the increase in cost and the possibility of further back-
logs and delays. The financial burden of instructing counsel and secur-
ing their presence in Geneva or New York may be something most
states can easily bear, although individuals may find it prohibitively
heavy. It seems very unlikely that the bodies would be able to under-
take visits to states, given the existing lack of resources for their activi-
ties. Would it make sense for the UN to sponsor a lawyer at cost that
may approximate the eventual compensation awarded to the complain-
ant? The introduction of lawyers also implies greater legal complexity,
and the very real risk of greater inaccessibility, especially for people in
the developing world. The major advantage of oral legal arguments is
that the presence of and exchange between lawyers may assist the body
to focus its mind on the essential legal dispute between the parties,
something that may lead to an improvement in the quality of findings.

In the second situation, oral proceedings would be directed at re-
solving the remaining significant factual differences between the parties.
Such a determination need not involve lawyers, and could be done at
lesser cost. The oral process would involve the examination, by the
body, or part of it, of the complainant, or another witness. Some of the
difficulties raised above may also be raised here, but are less persuasive
in the light of the fact that the process actually stalls without a factual
basis on which to proceed.!® Oral fact-finding should be prioritised in
these situations, where there are no facts, or where there is serious dis-
agreement about the facts to the extent that there is no factual basis on
which to apply the law. The introduction of an oral process should seek
to create a balance between the need for the development of a contested
discourse on human rights violations, in which both facts and law is

196 See also Kretzmer, see note 172, 165, arguing that “unless the Committee
were to hear witnesses, the oral pleadings of the parties would probably
add little to the pleadings which are at present in writing”.
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constantly opened to debate, on the one hand, and the requirements
imposed by efficiency and institutional and political realities.

These modalities may be implemented in the current complaints
bodies, but the optimal solution is the consolidation of the treaty bod-
les into two, one specialising on state reports, and the other on com-
plaints. Such a course makes sense form the point of view of resource-
allocation, development of expertise and efficiency. To be sure, a con-
solidated complaints body should consist of a group of full-time law-
yers, they need to be representative of all legal cultures, and should be
well resourced and serviced. I agree with those who see such a body as
an interim step towards an eventual UN Court of Human Rights. Ob-
viously, such reforms can be brought about only by way of treaty
amendment. Lack of political will, rather than the complex or time-
consuming nature of the amendment process, has stifled debate on this
possibility.!”” As pressure increases to rationalise the complaints proce-
dures, more states may come round to accepting that fundamental re-
form of the system is the best long-term solution to the problems of an
increased workload in the face of limited resources.

There is still the question whether any of these bodies should have
an investigative function. This form of fact-finding may either be re-
served for exceptional cases, and be undertaken by the complaints body,
or may be entrusted to bodies better equipped to undertake investiga-
tions, such as the Charter-based Special Rapporteurs. The latter option
would require the improved integration of the activities of the com-
plaints body and the special mechanisms. Although the need for an in-
quiry may arise from the submission of numerous complaints against
one state, for example, there is good reason to doubt whether a quasi or
fully legal body dedicated to considering complaints is best suited to
undertake general, urgent or preventive investigative missions. A con-
solidated fully-fledged quasi-judicial body or court can never replace
the resolution of deeply embedded conflicts about structure, or in situa-
tions of total breakdown of government authority. One may pose the
question: would a finding by a UN Human Rights Court have made a
difference to the genocide in Rwanda? Although one may argue that a
finding that the government itself is involved in genocide would not
have undone that government’s actions or swayed it, such a finding

197 See the report by P. Alston, “Effective implementation of international in-
struments on human rights, including reporting obligations under interna-
tional instruments on human rights”, Doc. A/44/668 of 8 November 1989,
paras 193 —197.
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could have served as a factual basis for a clearer obligation of the inter-
national community to intervene, rather than to confess in retrospect.

Perhaps the best solution would then be to establish three dedicated
bodies, one to examine state reports, one to consider communications,
and one to undertake on-site missions especially in matters of great ur-
gency, but also as a supplement to the mandate of the complaints body.
The creation of the third body will recognise the central role of and the
deficiencies in the present system of fact-finding by UN human rights
complaints bodies.
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