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In recent vears the participation of regional organizations! in the mainte-
nance of international peace and security has been increasing considerably.
The activities of the Economic Community of West African States
(ECOWAS)? in Liberia, of the North Atlantic Treaty Organization
(NATO)? and the Western European Union (WEU)*in former Yugoslavia
as well as of the Organization of American States (OAS)® in Haiti are
examples.

To some extent this development is the result of the precarious financial
situation of the United Nations. The financial aspect is exemplified by the
fact that recent Security Council authorizations for action by member
states acting either nationally or through regional organizations were given
“on the understanding that the costs of implementing the offer will be
borne by the Member States concerned”®. More important than the finan-
cial aspect, however, is the fact that important United Nations missions
failed to achieve their tasks. The replacement of the United Nations
protection force (UNPROFOR) in Bosnia-Herzegovina by a multina-
tional implementation force (IFOR), which is mainly composed of NATO
troops’, bears a clear political message towards regionalization.

A political reason for inquiring into the relationship between United
Nations and regional organizations may be seen in the Security Council’s
hesitation when it dealt with the African civil wars in Burundi, Rwanda

1 In the following context “regional organizations” is used for the term
“regional arrangements and agencies” according to Article 52 para.1 of
the Charter.

UNTS Vol.1010 No.14843; /LM 14 (1975), 1200.

UNTS Vol.34 No. 541; UNTS Vol.126 No.339.

UNTS Vol.19 No. 304; UNTS Vol.211 No.186.

The Interamerican System is composed of the Charter of the Organiza-

tion of American States, UNTS Vol.119 No. 1609; (amended by the

Protocol of Buenos Aires of 27 February 1967, ILM 6 (1967), 310, the

Protocol of Cartagena de Indias of 26 February 1986, ILM 25 (1986), 529,

the Protocol of Washington of 14 December 1992, ILM 33 (1994), 1005

and the Protocol of Managua of 10 June 1993, ILM 33 (1994), 1009), the

Interamerican Treaty on Reciprocal Assistance of 2 September 1947,

UNTS Vol.21 No. 324, (amended by the Protocol of San José of 26 July

1975, ILM 14 (1975), 1122) and the American Treaty on Peaceful Settle-

ment of Disputes of 30 April 1948, UNTS Vol.30 No.449.

6 S/RES/929 (1994) of 22 June 1994, concerning Rwanda and S/RES/940
(1994) of 31 July 1994 concerning Haiti; see also paragraph 9 of S/RES/
1080 (1996) of 15 November 1996 concerning Eastern Zaire.

7 See the Reports to the Security Council on IFOR Operations submitted
by the Secretary-General of NATO, for instance Doc. $/1996/696, Ap-

pendix.
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and Zaire from 1994 onwards. The dilemma is well illustrated by the
delayed decisions on an intervention force for Zaire in autumn 1996. It
took the Council more than two weeks after pressure for an intervention
mounted from international humanitarian organizations and European
officials® until it decided on a multinational humanitarian relief force®. The
decisions on the organization of the force took another ten days!®. How-
ever, the force was not set up, since — except for France — possible
contributors considered the situation of the refugees to have ameliorated
considerably. One may therefore ask under which conditions rapid re-
gional mechanisms may be set up in order to fill the vacuum created on
the universal level and thus avoid disastrous consequences of Security
Council inaction in civil war situations.

A. Possibilities of Regional Action — An Overview

In Chapter VIII of the Charter its founding fathers tried to integrate
regional activities for the maintenance of international peace and security
into the universal system of the United Nations. In doing so they intended
to avoid some defaults of the system of the League of Nations. In particu-
lar, Article 52 paras. 2 to 4 and Article 53 para.1'! were meant to define the
respective competences of the United Nations and of regional organiza-
tions. Nevertheless, the scope of application of Chapter VIII of the Charter
was to be rather broad. The delegates in San Francisco used the compre-
hensive formula “regional arrangements or agencies” in Article 52 para.l
in order to make the provisions applicable to a large number of regional
organizations'?, Thus, neither a specific internal structure nor a legally
binding treaty under public international law are required. Organizations
which are only based on political commitments, like the OSCE, are

regional organizations in the sense of Chapter VIII of the Charter!s.

8  Calls Mount for Zaire Intervention, International Herald Tribune,
Wednesday 30 October 1996, 1.

9 S/RES/ 1080 (1996) of 15 November 1996.

10 Military Leaders Agree on Options for a Zaire Force, International
Herald Tribune, Monday, 25 November 1996, 4.

11 Articles mentioned refer 1o the Charter of the United Nations if not stated
otherwise.

12 UNCIO Vol.X1I, 701 and 858.

13 Thisviewis largely shared in legal literature, see J.A. Frowein, “Regionale
Sicherheitssysteme und nationales Recht”, Sitzungsbericht Q zum 60.
Deutschen Juristentag, 23 (24 et seq.); D.]. Scheffer, “Commentary on
Collective Security”, in: L.E Damrosch/D.]. Scheffer (eds.), Law and
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Organizations like NATO which were primanily designed to combat
aggression from outside the organization may also be considered a regional
organization if and when they contribute to the maintenance of interna-
tional peace and security by means other than collective self-defencel!®.
NATO has demonstrated in Bosnia and Herzegovina that organizations
of collective self-defence may support the military enforcement of United
Nation’s non-military sanctions and may contribute to the protection of
the civilian population?>.

The recent practice of regional and universal interventions into internal
conflicts gives ample material to inquire into the relationship between the
United Nations and regional organizations when the maintenance of
international peace and security in civil war situations is concerned. The
question of whether and to what extent Security Council control over
regional organizations was necessary has been a matter of interest for
international lawyers since 1945!. In most regional interventions the

Force in the New International Order, 1991, 101 (107 et seq). This view
is confirmed by the practice of the OSCE and United Nations organs.
The Security Council mentioned the (then) CSCE in connection with
Chapter VIII of the Charter in its resolutions S/RES/743 (1992) of 21
February 1992 and S/RES/795 (1992) of 11 December 1992. In 1993 the
General Assembly granted observer status to the OSCE starting with the
49th General Assembly in 1994 (A/RES/48/5 of 13 October 1993), a
practice which has been applied to other regional organizations (see
A/RES/ 253 (1II) of 16 October 1948, concerning the OAS; A/RES/ 477
(V) of 1 November 1950 concerning the League of Arab States and
A/RES/ 2011 (XX) of 11 October 1965 concerning the OAU). Further-
more, the OSCE declared itself to be a regional organization in the
Helsinki Document of 1992 (para. 25 of the Helsinki Summit Declara-
tion, reprinted in: A. Bloed (ed.), The Challenges of Change. The Helsink:
Summit of the CSCE and its Aftermath, 1994, 385 (390)).

14 The often mentioned problem of different reporting obligations under
Article 51 and Article 54 of the Charter may easily be solved by applying
reportmg obligations under Article 51 only to measures related to collec-
tive self-defence. All other contributions to regional peace and security
by regional organizations of collective self-defence have to be reported
according to Article 54 of the Charter, see in detail C. Walter, Vereinte
Nationen und Regionalorganisationen, 1996, 47 ct seq. and 347 et seq.

15 This holds true even though the concept of safe areas did not prove to be
a successful means of protecting civilian population. The reasons of
failure may rather be found in Bosnian Serb blackmailing of the United
Nations (by kidnapping United Nations blue-helmets) than in lack of
military effectiveness on the part of NATO.

16 The question was intensively dealt with during the cold war, especially
with respect to the OAS, see M. Akehurst, “Enforcement Action by
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question was not raised by any of the parties to the conflict. Nevertheless,
the way regional action was dealt with in the Security Council may cast
some light upon the question of control. Before this question is addressed
in more detail a short review of the possibilities for regional action under
Chapter VIII of the Charter may be useful to highlight the problematic
issues.

Regional organizations factually have several means to intervene in a
civil war. Apart from methods of peaceful settlement of disputes, which
shall not be discussed here', non-military sanctions and military interven-
tions are possible reactions. Non-military sanctions may include an arms
embargo or economic sanctions. One of the measures taken by the
ECOWAS" was the imposition of an arms embargo against the National
Patriotic Front of Liberia (NPFL), which is one of the opposition groups
fighting against the government of the country!?. When the Government
of President Aristide in Haiti was overthrown in a military coup in 1991
the OAS decided to impose economic sanctions against the new military
regime?®. These sanctions included the freezing of Haitian national funds
and a trade embargo concerning all goods not destined to meet humani-
tarian needs.

Apart from such measures not involving the use of military force,
regional organizations are capable of intervention by sending troops in
order to redress the consequences of civil wars. Such military action 1s
possible in the form of a peace-keeping force, or a regional military
intervention against the will of the parties to the civil war may also be
envisaged. Regional peace-keeping forces have a tradition which dates
back to 1961.

From that year to 1963 the Arab League Security Forces were stationed
in Kuwait?'. From 1976 to 1982 the Arab Security Force (later renamed in
Arab Deterrent Force) executed a peace-keeping mission in Lebanon?? and

Regional Agencies, with Special Reference to the Organization of Ameri-
can States”, BYIL 42 (1967), 175 et seq.

17 See in this respect, Walter, see note 14, 141 et seq.

18 See note 2.

19 Doc.S/24811 of 16 November 1992, Annex [; for general information on
the legal issues arising from the Liberian civil war, see G. Nolte, “Restor-
ing Peace by Regional Action: International Legal Aspects of the Liberian
Conflict”, Za6RV 53 (1993), 603 et seq.

20 Doc. A/46/550-5/23127 of 9 October 1991, Annex.

21 For details, see H. Hassouna, The League of Arab States and Regional
Disputes, 1975, 102 et seq.

22 For derails, see ].P. Isselé, “The Arab Deterrent Force in Lebanon”, in:
A. Cassese (ed.), The Current Regulation of the Use of Force, 1986, 179
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in 1982 the OAU sent a peace-keeping force into the civil war in Chad?.
An example of regional military intervention may be seen in the sending
of a ECOWAS cease-fire monitoring group (ECOMOG) into the Libe-
rian civil war. ECOWAS received an invitation to intervene by President
Doe but none of the other parties to the conflict consented. It is not quite
clear whether such an intervention may be ranged within the scope of
peace-keeping®*. The participation of NATO forces in the protection of
the safe areas established by Security Council resolutions 819 (1993) and
824 (1993) has demonstrated that regional military use of force is a means
of reaction to civil wars. It is the purpose of this article to inquire into the
legal foundations for these reactions by regional orgamzatlons To what
extent is Security Council control over regional action necessary and how
i1s it ensured? The starting point for the analysis must be Article 53. This
provision requires Security Council authorization for “enforcement ac-
tion”. Hence, the first item to be considered is which regional measures
can be considered “enforcement action”.

B. The Meaning of “Enforcement Action” in
Article 53 Para. 1

I. Military Sanctions as Enforcement Action

It is generally admitted that regional military intervention requires Secu-
rity Council authorization®. It should be noted, however, that during the
Cuban missile crisis in 1962 American authors advanced an interpretation
of Article 53 which considered as enforcement action measures which were
the result of mandatory decisions of the respective regional organization®.

(203 et seq.).

22 See G.J. Naldi, “Peace-keeping Attempts by the Organization of African
Unity”, ICLQ 34 (1985), 593.

24 See the analysis of Nolte, see note 19, 603 (626 et seq.).

25 G. Ress, “On Article 537, 722 et seq., Mn. 16 and 19, in: B. Simma (ed.),
Charter of the United Nations. A Commentary, 1994; R. Wolfrum, “Der
Beitrag regionaler Abmachungen zur Friedenssicherung: Méglichkeiten
und Grenzen”, Za6RV 53 (1993), 576, (580 et seq.); see also M. Akehurst,
“Enforcement Action by Regional Agencies”, BYIL 42 (1967), 175, (194
et seq.), where only the question of non-military sanctions is discussed,
while the author argues on the assumption that military action requires
authorization.

26 See L. C. Meeker, “Defensive Quarantine and the Law”, AJIL 57 (1963),
515 (520 et seq.) and by A. Chayes, “Law and the Quarantine of Cuba”,
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According to them all regional measures which were not mandatory for
the members of the regional organization did not need Security Council
authorization. These authors stress the mandatory character of Securiry
Council decisions under Chapter VII of the Charter as decisive criterion
to determine enforcement action?. In this respect they refer to the follow-
ing passage of the Advisory Opinion of the ICJ in the Certain Expenses
Case:

“The Court considers that the kind of action referred to in Article 11,
paragraph 2, is coercive or enforcement action. [...] The word “action”
must mean such action as is solely within the province of the Security
Council. It cannot refer to recommendations which the Security Coun-
cil might make, as for instance under Article 38 because the General
Assembly under Article 11 has acomparable power. The “action” which
is solely within the province of the Security Council is that, which is
indicated by the title of Chapter VII of the Charter, namely “Action
with respect to threats to the peace, breaches of the peace, and acts of

aggression”zg.

It is argued that the Court in its Advisory Opinion had refused to qualify
recommendations by the General Assembly or the Security Council as
enforcement action since these recommendations were not mandatory for
the member states?”. The argument by the Court concerning Article 11
para. 2, is then applied to the interpretation of the term “enforcement
action” in Article 53. The result is that only mandatory decisions can be
considered to constitute “enforcement action” under Article 53 para. 1.
However, this transfer of the Court’s arguments concerning Article 11
para. 2, is not possible since Article 53 differs considerably from Article
11 para. 2. In Article 11 para. 2, “action” by the Security Council is
contrasted with recommendations by the General Assembly. The only
reasonable interpretation of this wording was to distinguish Security
Counci! “action” by its mandatory character as opposed to the non-man-
datory recommendations by the General Assembly. Article 53 para. 1,
however, does not contain such a contrast between recommendations and
Security Council action. Furthermore, the interpretation advanced by
Chayes and Meeker does not take into account a second distnctive
character of decisions under Chapter VII of the Charter, namely their

Foreign Aff. 41 (1962/63), 550 (556) and L. Henkin, “International Law
and the Behaviour of Nations”, RAC 114 (1965), 167 (259 et seq).

27 Cf. Meeker, above.

28 ICJ Reports 1962, 150, (164 et seq.).

29 Meeker, see note 26, 521.
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purpose of forcing an aggressor to alter its peace-endangering behaviour™®.
This element, however, is also present in regional sanctions. On a political
level the interpretation deserves criticism for it allows for unauthorized
use of military force by all regional organizations which merely recom-
mend their members to participate in the action. This would leave it to the
discretion of the competent organ of the regional organization whether to
recommend and avoid the decision of the Council or to decide on a
mandatory basis and seek an authorization. This discretion is not in line
with the system of the Charter which concentrates decisions on use of
force in the Security Council. In conclusion, it seems preferable to lay the
emphasis on the perspective of the target state. From the perspective of
that state any action taken against its will has enforcing character, whether
mandatory or not. For this reason the proposition by Chayes and Meeker
is not convincing®! and it has not been taken up since it was advanced in
the 1960s.

I1. Non-Military Sanctions as Enforcement Action?

The question of whether or not non-military sanctions fall within the
scope of necessary authorization under Article 53 of the Charter has been
a matter of debate since the discussions in the Security Council in the early
1960s when the OAS imposed such sanctions against the Dominican
Republic’?. Following these measures the Soviet Union tried to pass a
resolution in the Security Council in which the Council would have
authorized the OAS action retrospectively. This resolution was not agreed
upon because the Western permanent members of the Council, especially
the United States of the OAS, did not want to create a precedent with
respect to non-military sanctions. Since then the question was not of
practical relevance until the early 1990s when regional organizations
increased their peace-keeping and peace-making efforts with respect to
civil wars.

30 See U. Beyerlin, “Regional Arrangements”, 1040, Mn. 6, in: R. Wolfrum
(ed.), United Nations: Law, Policies and Practice, Vol. 2, 1995.

31 Seealso O. Schachter, “Authorized Uses of Force by the United Nations
and Regional Organizations”, in: L. E Damrosch/D. J. Scheffer (eds.),
Law and Force in the New International Order, 1991, 65, (87 et seq.).

32 Final Act of the Sixth Meeting of Consultation of Ministers of Foreign
Affairs of 21 August 1960, Resolution I, OAS Official Records, OEA/
Ser.D/IIL12, 7 et seq.; see also M. Akehurst, “Enforcement Action by
Regional Agencies, with Special Reference to the Organization of Ameri-
can States”, BYIL 42 (1967), 175 (188 et seq.).
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In the literature on the subject there are mainly three positions as to the
question of whether non-military measures are included in the term
“enforcement action”. A first interpretation requires Security Council
authorization for all non-military sanctions. These authors argue that the
wording “enforcement action” refers to the wording of Chapter VII and
hence all measures possible under Article 40, Article 41 and Article 42 had
to be considered enforcement action®’. Furthermore, it is argued that
Article 2 para. 7, required Security Council authorization also for non-
military sanctions. lllegalinterference was not only possible by use of force
but also by non-military measures. The necessary justification required a
Chapter VII decision by the Council’*.

A second proposition shares the systematic arguments advanced by
those authors who include all non-military sanctions into the requirement
of Security Council authorization. However, these lawyers submir that it
could not be correct to require an authorization by the Council for
measures which arc alrcady lawful under general international law?>. They
argue that measures which could be lawfully applied by a single state
without a decision of the Council should also be open for regional
organizations without seeking an authorization®. Therefore regional or-
ganizations could enforce erga omnes obligations by applying non-mili-
tary sanctions”’.

The third interpretation restricts the requirement for an authorization
to use of military force. This interpretation focuses on the ban on the use
of force in Article 2 para. 4, and argues that no corresponding prohibition

ex1sted fOl non- mlhtary SanCthDS38

3 R.A. Akindele, The Organization and Promotion of World Peace, 1976,
56.

34 1. M. Ruda, “Relaciones de la O.E.A. y la U.N. en cuanto al man-
tenimiento de la paz y la seguridad internacionales”, Rev. Juridica de
Buenos Aires, 1961, 15, (59 et seq.); R. Pernice, Die Sicherung des Welt-
friedens durch regzonale Organisationen und die Vereinten Nationen,
1972, 114.

35 R. Wolfrum, “Der Beitrag regionaler Abmachungen zur Friedenssiche-
rung: Moglichkeiten und Grenzen”, Za6RV 53 (1993), 576, (582).

3 E. Jiménez de Aréchaga, “La coordination des systemes de PONU et de
FOEA~”, RAC 111 (1964), 419, (481); R. Gerold, Die Sicherung des
Friedens durch die OAS, 1971, 131.

37 Wolfrum, see note 35, 581 et seq.

3% ], A. Frowein, “Zwangsmafinahmen von Regionalorganisationen”, in: U.
Beyerlin/ M. Bothe/ R. Hofmann/ E.-U. Petersmann (eds.), Recht zwi-
schen Umbruch und Bewahrung. Festschrift fiir Rudolf Bernbardt, 1995,
57 etseq., (66);]. A. Frowein, “Legal Consequencesfor International Law
Enforcementin Case of Security Council Inaction”, in: J. Delbriick (ed.),



138 Max Planck Yearbook of United Nations Law

Any interpretation should start with the wording of the Charter. How-
ever, the use of the term “enforcement action” in Article 53 gives as such
no indication as to the question of exactly which kind of measuresitcovers.
From the heading of Chapter VII, in which the term is also used, one might
conclude thatit comprises both military and non-military measures®. This
interpretation is supported by systematic considerations. It is argued that
the structure of Chapter VIII was parallel to the structure of the Charter
as a whole. Article 52 corresponded to Chapter VI in covering peaceful
settlement of disputes. In the same way, therefore, Article 53 should apply
to all measures possible under Chapter VII*®. Hence, the authorization
requirement also covered non-military sanctions*!. Additionally, some
authors maintain that because of the military force involved in peace-keep-
ing measures, the latter should also be considered to constitute enforce-
ment action in the sense of Article 53 para. 12,

1. The San Francisco Discussions

To start the inquiry into the interpretation of Article 53 para.1, a look at
the original drafters intentions might prove helpful. The text of the Charter
is identical to Chapter VIII, Section C, para. 2, of the Dumbarton Oaks
proposals*’. The provision was dealt with in Subcommittee A of Commit-
tee 111/4. The discussions in the Subcommittee, however, did not address

The Future of International Law Enforcement. New Scenarios — New
Law?, 1993, 111, (121 et seq.); M.G. Goldman, “Action by the Organi-
zation of American States: When is Security Council Authorization
Required under Article 53 of the United Nations Charter?”, UCLA Law
Review 10 (1962/63), 837 et seq., (855).

39 The heading reads as follows: “Action with Respect to Threats to the
Peace, Breaches of the Peace, and Acts of Aggression”.

40 R, Pernice, Die Sicherung des Weltfriedens durch regionale Organisa-
tionen und die Vereinten Nationen, 1972, 114,

41 See also F. L. Morrison, “The Role of Regional Organizations in the
Enforcement of International Law”, in: J. Delbriick (ed.), Allocation of
Law EnforcementAur}Jorzty in the ]nrematzonal System, 1995, 39 (43 et
seq.), who argues that “enforcement action” is action requiring specific
justification. According to this proposal measures under Chapter VII
would frequently involve specific justification and hence be qualified as
“enforcement action”.

42 A Fide, “Peace-Keeping and Enforcement by Regional Organizations”,
JPR 3 (1966), 125 (141 ct seq.); see also O. Kimminich, “Peace-keeping
on a Universal or Regional Level”, in: R. Wolfrum (ed.), Strengthening
the World Order: Universalism v. Regionalism, 1990, 37 (47).

43 UNCIO Vol.XI1, 765,
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at all the question of which measures were to be considered as “enforce-
ment action”. This lack of discussion may be due to the fact that the
Subcommittee had to deal with two other important issues. One com-
prised a number of amendments proposed by different delegations, vary-
ing from the request for express authorization** over the requirement of
a mere notification to the Security Council in case of self-defence®, to the
Australian position of complete independence for regional organizations
in case of Security Council inactivity*®. The second issue of debate in the
Subcommittee was the question of the so-called “enemy-state clause” in
Article 53 para. 1, in the second part of the second sentence. The amend-
ment issue was solved by the proposition of a new provision dealing with
the right to self-defence which became Article 51 in the final version of the
Charter. This provision dealt with the concern of many delegations as to
what the Charter could foresee in case of Security Council inaction. The
wording took into account the proposed French and Turkish amendments
and the new provision was agreed upon rather quickly?’. With the Sub-
committee still facing the issue of the enemy state clause, the question of
a definition of “enforcement action” does not seem to have caught the
attention of the delegates. The records of the San Francisco Conference,
therefore, do not contain any guidance for the interpretation.

2. The Use of the Term “Enforcement Action” or “Action”
in the Charter

A literal interpretation of the term “enforcement action” remains incon-
clustive since both military and non-military sanctions are designed to force
a state or a faction of a civil war to alter its peace-endangering behaviour.
It is interesting to note, however, that the Charter uses the wording
“enforcement action” or “action” 1n some provisions, while others speak
of “enforcement measures” or “measures”. Article 41 provides for “mea-
sures not involving the use of armed force™®. Article 42 takes up that
terminology and continues as follows:

“Should the Security Council consider that measures provided for in
Article 41 would be inadequate or have proved to be inadequate, it may

44 Bolivia, UNCIO Vol.XII, 767.

45 France, UNCIO Vol.XII, 777; Turkey, UNCIO Vol.X11, 781.

4 UNCIO Vol X1, 766.

47 See M. Akehurst, “Enforcement Action by Regional Agencies, with
Special Reference to the Organization of American States”, BYIL 42
(1967), 175 (187).

4 Tralics added by the author.
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take such action by air, sea or land forces as may be necessary to maintain
or restore international peace and security”’.

One might be tempted to conclude from the contrast between “measures”
and “action” in Article 42 that “action” may be confined to military
enforcement. The term “measures” might then apply to both military and
non-military sanctions. A look at the other authentic versions of the
Charter® reveals, however, that the distinction between “measures” and
“action” is not maintained consistently. In the Spanish version Article 42
speaks of “medidas” instead of “accién”, although generally also the
Spanish text distinguishes between “medidas” and “accién”. Furthermore
Article 2 para. 5, and Article 5 use the term “enforcement action” although
both provisions are generally considered to apply to military and non-
military measures®!. In summary, no conclusions may be drawn from the
distinction between “action” and “measures”, because the wording is not
consistently used throughout the Charter®. In the light of this result the
terms “action” and “measures” do not permit any specific conclusions as
to the interpretation of Article 53. Hence the term “enforcement action”
in Article 53 has to be interpreted as an autonomous legal term, taking into
account the function of the authorization by the Security Council which
the provision requires. It may be helpful in this respect to take as a starting
point the functions of Security Council decisions under Chapter VII of
the Charter.

3. Functions of Decisions by the Security Council
under Chapter VII of the Charter

Article 41 foresees measures not involving the use of military force. The
measures decided under Article 41 are to be implemented by the member
states of the United Nations. Decisions under Article 41 are mandatory
for all members. A first function of Article 41, therefore, is to ensure that
non-military enforcement measures be implemented by all member states.

A second important function of the provision is to provide a legal basis
for the implementation of the measures in cases where otherwise interna-
tional law would stand against such execution. Non-military sanctions

49 Tralics added by the author.

50 See Article 111 of the Charter.

51 H. Kelsen, The Law of the United Nations, 1950, 92; ]. A. Frowein, “On
Article 2 (5)”, 129 et seq. Mn. 2, in: Simma, see note 25; H.J. Schiitz, “On
Article 57, 175 et seq., Mn. 12, in: Simma, ibid.

52 For further different use of the terms cf. Walter, see note 14, 191 et seq.
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may contravene the prohibition of interference into internal affairs®’. Also,
In some cases states are under treaty obligations vis-a-vis the addressee of
the measures under Article 41. In both situations Article 41 provides the
justification for either enforcing measures in contravention of the prohi-
bition of interference into internal affairs or violating bilateral trade
agreements. A second important function of Article 41, therefore, is the
justification of non-military sanctions with respect to general international
law or bilateral agreements.

Article 42, in the same way as Article 41, allows for decisions which are
mandatory forall member states of the United Nations. Also, the decisions
under Article 42 provide for justification with respect to the addressee of
the measures. By contrast to decisions under Article 41, action according
to Article 42 is not only justified with respect to the prohibition of
intervenuon into internal affairs, but, most important, it constitutes a .
lawtul exception to the universal prohibition of the use of force contained
in Article 2 para. 4. It is characteristic of the system established by the
Charter of the United Nations that — apart from the right to self-defence
contained in Article 51 — all decisions on the use of military force are to
be concentrated in the Security Council. This distinction between the
functions of decisions under Article 41 and Article 42 may prove helpful
for the interpretation of Article 53.

4. Consequences for the Interpretation of Article 53

The justification of the use of force which is inherent in Security Council
decisions under Article 42 has to be keptin mind when interpreting Article
53. By contrast to the functions of Article 41 of the Charter, the justifica-
tion with respect to Article 2 para. 4, which is inherent in an Article 42
decision of the Council may not be established in a regional treaty. The
functions of decisions under Article 41 could be fulfilled in a regional
treaty. The decisions of the competent organ could be mandatory for all
members and non-military sanctions could be justified vis-a-vis the ad-
dressee if the latter is a member state of the organization®*. Any use of

53 The possibility of such a violation is not contested. The difficult issue
with respect to non-military sanctions and the illegal interference into
internal affairs is to determine where legal counter-measures end and
where illegal interference begins, see in this respect, R. Jennings/A. Watts,
Oppenbeim’s International Law, 9th editon Vol 171, 1992, 432 ct seq.;
W. Kewenig, “Die Anwendung wirtschaftlicher Zwangsmafinahmen im
Volkerrecht”, Reports DGVR 22 (1982), 7 (15 et seq.); K. Bockslaff, Das
vélkerrechtliche Interventionsverbot als Schranke aunflenpolitisch mo-
tivierter Handelsbeschrinkungen, 1987, 82 et seq. and 92 et seq.
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military force, however, may only be justified by a decision of the Security
Council.

Article 53 has to be interpreted as part of this system of the Charter
which concentrates the use of military force within the Security Council.
The requirement for authorization must be seen as an instrument to ensure
Security Council control over use of military force. It follows from this
analysis that it is only military enforcement action which requires Security
Council authorization under Article 53. Non-military sanctions do not
fall under the same rigid system as military action does. Therefore, an
interpretation of the term “enforcement action” in Article 53, which takes
into account the system of maintenance of international peace and security
established by the Charter and the role of the Security Council within that
system, leads to the conclusion that the term only refers to military
enforcement action. Non-military sanctions are not subject to an authori-
zation by the Security Council.

5. Recent State Practice

The interpretation of Article 53 which confines the requirement for
authorization to regional military action is supported by recent state
practice. When the government of President Aristide in Haiti was over-
thrown the OAS decided to impose economic sanctions on the new
military government®. The sanctions included a freezing of Haitian funds
abroad and an embargo on all goods which were not serving humanitarian
needs. These sanctions were considered to be ineffective because of their
regional limitation. Therefore, the Security Council was asked to make the
sanctions mandatory for all members of the United Nations by imposing
them under Article 41°%. The Council followed that suggestion in resolu-
tion 841 of 16 June 1993. In this resolution the previous OAS measures
are expressly referred to. The Council stresses that the UN sanctions are
consistent with the trade embargo recommended by the OASY. There are
no indications in the resolution that the Council had doubts concerning
the legality of the previous unauthorized OAS sanctions. Nor, in the
debates, did any of the delegates question the legality of the regional
sanctions. Even the Cuban Government which did not consider the
situation in Haiti to constitute a threat to the peace and hence qualified the
measures adopted by the Security Council as illegal under the law of the

54 The necessity of justification is also stressed by Morrison, see note 41.

55 Thedecisionis reproduced in Doc. A/46/550=8/23127 of 9 October 1991,
Annex.

5% Doc 5/25958 of 16 June 1993.

57 Resolution 841 (1993), para.3.
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Charter, did not criticize the OO AS sanctions, but rather qualified them as
“imposed by the appropriate regional organization”>.

A similar procedure had already been applied in the Liberian crisis in
1992. In this case ECOWAS had decided to impose an arms embargo
against one of the factions to the civil war®’. The Security Council was
asked by ECOWAS to extend the embargo to the universal level®®. The
Council did that in resolution 788 of 19 November 1992. In the debates
preceding the adoption of the resolution, once again, none of the members
questioned the previous regional practice®!. The tacit acceptance of the
regional non-military sanctions by the members of the Council may be
assessed as expressing their view that non-military sanctions are not
subject to an authorization by the Council according to Article 53.

I1I. Enforcement Action in Civil War Situations

Since the end of the Cold War in 1989/1990 the number of civil wars with
ethnic and nationalistic background has been increasing. During the Cold
War the question of outside intervention into civil wars was of particular
interest since the two superpowers were more or less openly involved as
supporters of one of the factions in a specific civil war®?. With the end of
the Cold War the issue of outside intervention into civil wars has lost some
of its political relevance. Nevertheless, the question of whether and when
Article 2 para.4 applies to internal conflicts remains a difficult legal prob-
lem®, also in the context of regional enforcement action. The main 1ssue
is whether Article 2 para.4 prohibits outside intervention into internal

58 Doc. $/25942 of 14 June 1993.

59 The decision is reproduced in Doc. 5/24811 of 16 November 1992, Annex
L

60 Doc. S/24735 of 29 October 1992.

61 See Doc. S/PV.3138 of 19 November 1992.

62 See J. N. Moore, “The Control of Foreign Intervention in Internal
Conlflict”, Va.J Int’l L. 9 (1968/69),205 (233 et seq.); see also H. Neuhold,
Internationale Konflikte — Verbotene und erlaubre Mittel ihrer Austra-
gung, 1977, 96 et seq.

63 Asto the question of whether and when Article 2 para.4, may be applied
between the different factions in a civil war, see A. Randelzhofer, “On
Article 2 (4)”, 106 et seq., Mn. 29 - 33, in: Simma, see note 25; D.
Rauschning, “Die Geltung des volkerrechtlichen Gewaltverbots in Bir-
gerkriegssituationen”, in: W. Schaumann (ed.), Vilkerrechtliches Ge-
waltverbot und Friedenssicherung, 1971, 75 (76 et seq.); see also J.A.
Frowein, Das de-facto Regime im Volkerrecht, 1968, 35 et seq. and 69.
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