Access to Medication as a Human Right

Holger P. Hestermeyer

“Healing is a matter of time, but it is sometimes also a matter of
opportunity.”

(Hippocrates, Precepts, Chapter 1)
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When in 1981 several unusually aggressive cases of Karposi’s sarcoma, a
rare skin-disease, were identified in young gay men in New York! no
one was in a position to know that this was but the beginning of what
would develop into a pandemic of biblical proportions: HIV/AIDS.

We have all heard the numbers: 37.8 million people have been in-
fected with HIV, 2.9 million have died of AIDS, in Botswana 37.3 per
cent of the adult population is infected.? They defy the imagination.
Currently available antiretroviral medication cannot heal patients, but it
prolongs their life significantly and improves their quality of life.
However, only 1 per cent of the people who need AIDS medication in
southern Africa actually have access to it.* This raises the question
whether and to what extent access to medication is guaranteed by cur-
rent international human rights law. The importance of the question is
highlighted by the debate on international patent law and access to
medication.” NGOs,¢ scholars,” the WHO,8 the U.N. General Assem-

K.B. Hymes et al., “Kaposi’s sarcoma in homosexual men: A report of
eight cases”, Lancer 2 (1981), 598.
2 UNAIDS (ed.), 2004 Report on the Global AIDS Epidemic. 4th Global Re-
port, 2004, 190 et seq.
> DHHS/ H.J. Kaiser Family Foundation (eds), Guidelines for the Use of
Antiretroviral Agents in HIV-Infected Adults and Adolescents, 4 February
2002, 13.
*  A.C. D’Adesky, Moving Mountains. The Race to Treat Global AIDS, 2004,
11.
This paper, too, is inspired by a Ph.D. thesis on the issue of patents and ac-
cess to medication.
Most relevant are the lobbying work of Médecins Sans Frontieres’ Access
to Essential Medicines Campaign (MSF, Access News, February 2002); Ox-
fam International’s Cut the Cost Campaign (Oxfam, TRIPS and Public
Health. The next battle), Oxfam Briefing Paper 15, 2002; CPTech’s Health
Care and Intellectual Property Campaign (CPTech, Health Care and Intel-
lectual Property, at <http://www.cptech.org/ip/health> (last visited 20
January 2004); other very active NGOs in the area include Health Action
International, Act Up, Treatment Action Campaign, HealthGAP; N. Gef-
fen, “Pharmaceutical Patents, Human Rights and the HIV/AIDS Epi-
demic”, TAC Discussion Document (2001).
See only W.P. Nagan, “International Intellectual Property, Access to Health
Care, and Human Rights: South Africa v. United States”, Fla. J. Int’l L. 14
(2002), 255 et seq.; S. Ghosh, “Pills, Patents, and Power: State Creation of
Gray Markets as a Limit on Patent Rights”, Florida Law Review 53 (2001),
789 et seq.
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bly,” the Commission on Human Rights,!° the Sub-Commission on the
Promotion and Protection of Human Rights,!! the Committee on Eco-

8 Intellectual Property Rights, Innovation and Public Health, WHA Res.
56.27 (28 May 2003) (initiating the establishment of a body to study intel-
lectual property rights and their effect on public health); Ensuring Accessi-
bility of Essential Medicines, WHA Res. 55.14 (18 May 2002); World
Health Organization, “Globalization, TRIPS and Access to Pharmaceuti-
cals”, WHO Policy Perspectives on Medicines, No. 3 (March 2001); World
Health Organization, Network for Monitoring the Impact of Globalization
and TRIPS on Access to Medicines. Meeting Report, 19-21 February 2001
Chulalongkorn University Bangkok, Thailand, 2002, 20 et seq.

9 See Access to Medication in the Context of Pandemics such as HIV/AIDS,

Tuberculosis and Malaria, A/RES/58/179 of 22 December 2003; The Right

of Everyone to the Enjoyment of the Highest Attainable Standard of Physi-

cal and Mental Health, A/RES/58/173 of 22 December 2003.

The Commission on Human Rights is a subsidiary organ of ECOSOC

(Article 68 U.N. Charter) established in 1946 by an ECOSOC Resolution,

E/RES/5 (I) of 16 February 1946; E/RES/9 (II) of 21 June 1946. It is active

e.g. in the area of standard-setting for human rights, cf. E. Riedel, in: B.

Simma et al. (eds), The Charter of the United Nations. A Commentary.

Volume II, 2nd edition 2002, Article 68 sidenote 84 et seq., R.K.M. Smith,

Textbook on International Human Rights, 2003, 61 et seq.; Access to Medi-

cation in the Context of Pandemics such as HIV/AIDS, Commission on

Human Rights Res. 2002/32, para. 7 (22 April 2002), less obvious: Access to

Medication in the Context of Pandemics such as HIV/AIDS, Commission

on Human Rights Res. 2001/33, para. 3 b (23 April 2001); Access to Medi-

cation in the Context of Pandemics such as HIV/AIDS, Tuberculosis and

Malaria, Commission on Human Rights Res. 2003/29, para. 5 b (22 April

2003); Access to Medication in the Context of Pandemics such as

HIV/AIDS, Tuberculosis and Malaria, Commission on Human Rights Res.

2004/26, paras. 6 b, 7, 11 (16 April 2004); The Right of Everyone to the En-

joyment of the Highest Attainable Standard of Physical and Mental Health,

Commission on Human Rights Res. 2004/27, chapeau (16 April 2004).

The Sub-Commission was set up in 1946 as the Sub-Commission on Pre-

vention of Discrimination and Protection of Minorities, as Sub-

Commission of the Commission on Human Rights, see E/RES/9 (II), see

note 10, paras 9 et seq. It was renamed in 1999 by ECOSOC Decision

1999/256. It is mostly charged with undertaking studies and making rec-

ommendations to the Commission, see Smith, see note 10, 63. Intellectual

Property and Human Rights, Sub-Commission on Human Rights Res.

2001/21 (16 August 2001); Intellectual Property and Human Rights, Sub-

Commission on Human Rights Res. 2000/7 (17 August 2000).

10

11
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nomic, Social and Cultural Rights,'? the U.N. High Commissioner for
Human Rights!®> and the Special Rapporteurs on Globalization!* have
all alleged that the TRIPS Agreement imposing patent legislation on all
World Trade Organization Member States touches on human rights
standards that guarantee the accessibility of medication by enabling
pharmaceutical companies to demand higher prices — and thus hamper
access to the medication.

This article will first provide a background note on international
human rights law in general and health as a human right in particular
(L), as well as on the interpretation of human rights conventions (IL.).
We will find that access to medication is closely connected to the notion
of economic, social and cultural rights. Some authors argue that this
category of human rights is of doubtful legal relevance at best, an objec-
tion we will treat under the heading of “justiciability” (II1.). Finally we
will discuss the right to access to medication in detail, proceeding in the
order of the sources recognized by international law as stated in Article
38 of the Statute of ICJ,'"> international conventions, customary interna-
tional law and general principles of law (IV.-V.). The analyses of the
right to access to medication that have been conducted so far often de-
termine the content and scope of the right and then point to several

12 Although charged with monitoring the International Covenant on Eco-

nomic, Social and Cultural Rights (ICESCR) the Committee was not set up
by the ICESCR itself, but in 1985 by E/RES/1985/17 of 28 May 1985 to
help ECOSOC in its monitoring task; Smith, see note 10, 69 et seq. Sub-
stantive Issues Arising in the Implementation of the International Cove-
nant on Economic, Social and Cultural Rights. Follow-up to the day of gen-
eral discussion on article 15.1 (c), Monday, 26 November 2001. Human

Rights and Intellectual Property. Statement by the Committee on Economic

Social and Cultural Rights, Doc. E/C.12/2001/15 (14 December 2001).

The office of the High Commissioner was created in 1993 by a General As-

sembly Resolution: High Commissioner for the Promotion and Protection

of All Human Rights, A/RES/48/141 of 20 December 1993. The High

Commissioner has the primary responsibility for the United Nations hu-

man rights activities under the direction of the Secretary-General of the

United Nations, Smith, see note 10, 63 et seq. Economic, Social and Cul-

tural Rights. The Impact of the Agreement on Trade-Related Aspects of In-

tellectual Property Rights on Human Rights. Report of the High Commis-

sioner, Doc. E/CN.4/Sub.2/2001/13 (27 June 2001).

14 1. Oloka-Onyango/ D. Udagama, Economic Social and Cultural Rights.
Globalization and its Impact on the Full Enjoyment of Human Rights,
Doc. E/CN.4/Sub.2/2001/10, paras. 19-34 (2 August 2001).

15 UNYB 55 (2001), 1449.

13
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treaties as its sources. Not all states, however, have signed all of the
treaties scholars have used as a basis for the right. The scope of the obli-
gation incurred by State Parties to only some of the treaties differs from
the obligations undertaken by State Parties to other or all treaties. We
shall therefore determine the scope of the obligations imposed by each
of the legal sources separately. Equally relevant is the question whether
access to medication is guaranteed under general international law.

I. Background
1. International Human Rights

Originally public international law was conceived as the body of law
regulating the relationship between states. As Oppenheim wrote in his
seminal treatise on International Law in 1912: “Subjects of the rights
and duties arising from the Law of Nations are States solely and exclu-
sively.”1¢ International law did provide rules for the treatment of for-
eigners (the “law of aliens”), but it was the home countries of the for-
eigners and not the individuals themselves that could appeal to these
rules.’” Treatment of individuals by their own home state was regarded
as an internal matter of that state. But little'® presaged the sweeping

16 L. Oppenheim, International Law. A Treatise. Vol. I. Peace, 2nd edition

1912, 19; D. Anzilotti, Corso di Diritto Internazionale (Ad uso degli stu-
denti dell’Universita di Roma), Volume Primo: Introduzione — Teorie Ge-
nerali, 3rd edition 1928, 112 et seq. (somewhat critical, though not from a
human rights standpoint, but because of empirical observations); J. Del-
bruck/ R. Wolfrum, Vélkerrecht. Begriindet von Georg Dahm. Band I/1
Die Grundlagen. Die Vilkerrechtssubjekte, 2nd edition 1989, 125.
17" L. Henkin, The Age of Rights, 1990, 14; K. Ipsen, in: K. Ipsen (ed.), Vélker-
recht, 4th edition 1999, 704 et seq. In-depth: J. Delbrick/ R. Wolfrum,
Vélkerrecht. Begriindet von Georg Dabhm. Band 1/2 Der Staat und andere
Vilkerrechtssubjekte; Riume unter internationaler Verwaltung, 2nd edition
2002, 104 et seq.; K. Doehring, Vélkerrecht, 2nd edition 2004, 374 et seq.;
A. Bleckmann, Vélkerrecht, 281 et seq. (2001). The law of aliens does not
just prohibit the discrimination of foreigners — as many developing coun-
tries argued under the Calvo Doctrine, but also establishes minimum stan-
dards for their treatment. EV. Garcia-Amador, “Calvo Doctrine, Calvo
Clause”, in: R. Bernhardt (ed.), EPIL Volume I, 1992, 521.
Commonly named progenitors of international human rights law (besides
the law of aliens) include the doctrine of humanitarian intervention, inter-

18
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change that international law would undergo after World War II - a
truly ‘constitutional moment”.!? After the genocidal rule of the Nazi re-
gime international law could no longer stand idly by when a state
abused and killed its own citizens. Protecting the individual from its
own government by granting rights to individuals became a moral im-
perative.?’ International law had come to see the person behind the
state.?!

President Roosevelt set the stage for the development of modern
human rights law when he called for a world founded upon four essen-
tial human freedoms, among them both civil and political freedoms and
“freedom from want.”?> The U.N. Conference on International Or-
ganizations made good that promise by including several references to

national humanitarian law, documents banning slave trade, and the protec-
tion of minority rights within the League of Nations system. T. Buergen-
thal, International Human Rights in a Nutshell, 2nd edition 1995, 3 et seq.;
Smith, see note 10, 7 et seq.; A. Verdross/ B. Simma, Universelles Vilker-
recht. Theorie und Praxis, 3rd edition 1984, 797; 1. Brownlie, Principles of
Public International Law, 5th edition 1998, 558.

The term, constitutional moment, is closely tied to Ackerman’s writing, B.
Ackerman, We the People. 1st Foundations, 1991, 266 et seq. Here it is
meant to imply that the historical crisis led to a radical change in the struc-
ture of international law.

19

20 An excellent discussion of this issue is H. Lauterpacht, International Law

and Human Rights, 1950, 3 et seq. (linking rights and duties of individuals);
The International Military Tribunal explicitly rejected the argument that
international law is concerned only with actions of sovereign states: Inter-
national Military Tribunal, Trial of The Major War Criminals Before the
International Military Tribunal. Nuremberg 14 November 1945 — 1 Octo-
ber 1946. Volume XII. Proceedings 27 August 1946 — 1 October 1946, 1948,
465 et seq.; For earlier precedence see Jurisdiction of the Courts of Danzig,
PCI]J Ser. B, No. 15, 17 et seq. (Judgment of 3 March 1928) .

For a clear and outright rejection of the traditional tenet that only states are
subjects of international law see H. Kelsen, Principles of International Law,
1952, 114 et seq.; Contra: A. Verdross, Volkerrecht, 2nd edition 1950, 101
et seq. Thoroughly: Delbriick/ Wolfrum, see note 17, 259 et seq.
Buergenthal, see note 18, 21 et seq.; A.N. Holcombe, Human Rights in the
Modern World, 1948, 4. Already as a Democratic presidential candidate
campaigning at a time of economic crisis Roosevelr had stated that “[e]very
man has a right to life, and this means that he also has a right to make a
comfortable living.” M. Gilbert, History of the Twentieth Century, 2001,
212.

21

22
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human rights in the Charter of the U.N.,2 though falling short of in-
cluding a declaration of human rights.?* Besides being mentioned in the
preamble of the U.N. Charter the promotion of human rights is one of
the purposes of the organization, as stated by Article 1 (3) U.N. Char-
ter which reads in the relevant part:

“[The Purposes of the United Nations are:] To achieve international
co-operation in solving international problems of an economic, so-
cial, cultural, or humanitarian character, and in promoting and en-
couraging respect for human rights and for fundamental freedoms

forall (...).”

To achieve this purposes both the U.N. (Article 55 U.N. Charter)
and its members (Article 56 U.N. Charter) commit themselves to pro-
mote higher living standards, solutions of international economic, social
and health problems and universal respect for, and observance of, hu-
man rights. Even though states are obliged to promote rather than to
abide by human rights, U.N. involvement in human rights law became
a success story — partly because it succeeded in internationalizing hu-
man rights concerns and partly because it provided a forum for further
developments.?> The U.N. Charter endows both the General Assem-
bly?¢ and ECOSOC? with competencies in the human rights field. Ad-
ditionally, ECOSOC is required to set up commissions in economic
and social fields and for the promotion of human rights.?® It was the
Commission on Human Rights that prepared the Universal Declaration
of Human Rights (UDHR), which was adopted by the U.N. General
Assembly in 1948%° as a description of the “common standard of
achievement” in the human rights field. As a General Assembly Resolu-

23 Hereinafter U.N. Charter.

24 Proposals for such a declaration had been made by the Netherlands (in case
an alternative proposal fails), Panama, Cuba (proposing to bind Member
States to a General Assembly Resolution in the Charter). United States
Department of State, The United Nations Conference on International Or-
ganization. San Francisco, California April 25 to June 26, 1945. Selected
Documents, 1946, 97, 103 et seq.

R. Wolfrum, “The Progressive Development of Human Rights: A Critical
Appraisal of Recent UN Efforts”, in: J. Jekewitz et al. (eds), Des Menschen
Recht zwischen Freibeit und Verantwortung, Festschrift fiir Karl Josef
Partsch zum 75. Geburtstag, 1989, 67 et seq.

26 Article 13 (1) (b) U.N. Charter.

27 Article 62 U.N. Charter.

28 Article 68 U.N. Charter.

29 A/RES/217A (III) of 10 December 1948.

25
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tion the UDHR was not binding.’® The U.N. continued to strive for a
legally binding document on human rights, but the road towards this
goal proved cumbersome. It had become commonplace to distinguish
two categories of rights: civil and political rights, the heritage of the
French Revolution and the U.S. Bill of Rights, protect the individual
from undue interference from the state. Economic, social and cultural
rights, stemming from socialist ideas born during the Industrial Revolu-
tion, require states to promote the economic, social and cultural well-
being of the individual.3! At times the former rights are referred to as
“first generation rights”, whereas the latter are called “second genera-
tion rights.”32 The discussions exposed an ideological rift. Socialist
countries saw both categories on an equal footing — if they preferred
any category it was the economic and social rights as they were seen as
a prerequisite for the exercise of civil and political rights. They there-
fore wanted both categories to be included in a comprehensive human
rights document.?* Western liberal democracies gave clear preference to

30 Over time, however, it achieved a significant legal status as discussed below.

A. Eide et al. (eds), The Universal Declaration of Human Rights: A Com-
mentary, 1992.

For this distinction see T.C. Van Boven, “Les Critéres de Distinction des
Droits de ’'Homme”, in: K. Vasak (ed.), Les Dimensions Internationales des
Droits de ’Homme, 1978, 45, 53. It is submitted that the two categories
cannot be neatly distinguished, nor can they be properly defined, as it is
unclear whether the definition of the categories hinges on the subject mat-
ter of the right as implied by their names or on the distinction between
positive and negative duties. See also M.C.R. Craven, The International
Covenant on Economic, Social, and Cultural Rights. A Perspective on its
Development, 1995, 7 et seq.; A. Eide/ A. Rosas, “Economic, Social and
Cultural Rights: A Universal Challenge”, in: A. Eide/ C. Krause/ A. Rosas
(eds), Economic, Social and Cultural Rights. A Textbook, 2nd edition 2001,
3 etseq.

31

32 This terminology appears e.g. in K. Drzewicki, “The Right to Work and

Rights in Work”, in: Eide /Krause/ Rosas, see note 31, 223, 227; M.
Nowak, “The Right to Education”, in: Eide/ Krause/ Rosas, ibid., 245, 252
et seq.; K. Hailbronner, “Der Staat und der Einzelne als Volkerrechtssub-
jekte”, in: W. Graf Vitzthum (ed.), Vélkerrecht, 2nd edition 2001, 161, 237.
It was criticized forcefully by Eide/ Rosas, see note 31, 4.
3 Draft International Covenants on Human Rights. Annotation prepared by
the Secretary General, 23 para. 9, Doc. A/2929 (1 July 1955); 1. Szabo,
“Fondements historiques et développement des droits de ’homme”, in: K.
Vasak (ed.), Les dimensions internationales des droits de ’homme. Manuel
destiné a Penseignement des droits de I’homme dans les universités, 1978,
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civil and political rights, arguing that (1.) only those rights were justici-
able, (2.) only civil and political rights were immediately applicable,
whereas economic and social rights had to be progressively imple-
mented and (3.) political rights guaranteed freedom from state action
whereas, generally speaking, economic and social rights required states
to take action to protect and promote those rights. Consequently, ac-
cording to Western countries only two separate instruments could ac-
count for the fundamental differences between the two categories.’*
The latter position ultimately prevailed and two treaties were drafted:
the International Covenant on Civil and Political Rights (ICCPR) and
the International Covenant on Economic, Social, and Cultural Rights
(ICESCR). Despite numerous resolutions, proclamations and declara-
tions affirming that the two sets of rights are indivisible and interde-
pendent,? symbolized also by them having been opened for signature
simultaneously on 16 December 1966, ¢ the distinction between them
endures: economic, social and cultural rights have long been neglected

11, 20 et seq.; P. Daillier/ A. Pellet, Droit International Public. Nguyen
Quoc Dinh, 6th edition, 1999, 641 et seq.

Ibid., K. Arambulo, Strengthening the Supervision of the International
Covenant on Economic, Social and Cultural Rights. Theoretical and Proce-
dural Aspects, 1999, 17; H.J. Steiner/ P. Alston, International Human
Rights in Context. Law, Politics, Morals, 1996, 256. On the Development of
the Covenant on Economic, Social and Cultural Rights in general Craven,
see note 31.

3 Alternative Approaches and Ways and Means within the United Nations
System for Improving the Effective Enjoyment of Human Rights and Fun-
damental Freedoms, A/RES/32/130 of 16 December 1977, para. 1 (a); Dec-
laration on the Right to Development, A/RES/41/128 of 4 December 1986;
Question of the Realization in All Countries of the Economic, Social and
Cultural Rights Contained in the UDHR and in the ICESCR, and Study
of Special Problems Which the Developing Countries Face in their Efforts to
Achieve these Human Rights, Commission on Human Rights Res. 2004/29,
para. 8 (19 April 2004); Proclamation of Teheran, Final Act of the Interna-
tional Conference on Human Rights. Teheran, 22 April to 13 May 1968,
Doc. A/CONE32/41, 3 para. 13, (1968); Vienna Declaration and Program
of Action, Doc. A/CONE157/23, I para. 5 (12 July 1993); Craven, see note
31,9.

International Covenant on Economic, Social and Cultural Rights, Interna-
tional Covenant on Civil and Political Rights and Optional Protocol to the
International Covenant on Civil and Political Rights, A/RES/2200A (XXI)
of 16 December 1966.

34

36
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and only recently started to attract more interest.” Since the coming
into force of the two Covenants many new additional human rights in-
struments have been created, but the UDHR and the two Covenants
remain the centerpiece of universal human rights protection, the “In-
ternational Bill of Human Rights”, their commitment to which states
have reaffirmed in numerous declarations.*®

2. Health and Human Rights

At the beginning of the development of a human rights approach to
health stands the exercise of governmental functions in health care. The
remnants of the ancient Roman sewage system are eloquent testimony
to the fact that governments have striven to improve sanitation and thus
public health since ancient times.?* By the 18th century German mon-
archs had come to regard the protection of public health as part of their
duty, their task to build a gute policey, a good order.*® Public health be-
came an international concern as international transportation became
more common and knowledge about infectious diseases spread. Several
International Conferences were held in the 19th century to prevent the
spread of alien diseases to Europe and International Sanitary Conven-

37 Eide/ Rosas, see note 31, 3. On the reasons for the neglect of economic, so-

cial and cultural rights see the discussion between van Hoof and Vierdag, F.
van Hoof, “Explanatory Note on the Utrecht Draft Optional Protocol”,
in: E Coomans/ E van Hoof (eds), The Right to Complain about Eco-
nomic, Social and Cultural Rights, 1995, 147, 159; E.W. Vierdag, “Com-
ments on the Utrecht and Committee Draft Optional Protocols”, in: F.
Coomans/ F. van Hoof (eds), The Right to Complain about Economic, So-
cial and Cultural Rights, 1995, 199, 200; B. Simma, “Der Schutz
wirtschaftlicher und sozialer Rechte durch die Vereinten Nationen”, in: S.
Vassilouni (ed.), Aspects of the Protection of Individual and Social Rights,
1995, 75.
Proclamation of Teheran, see note 35, para. 3; Vienna Declaration and Pro-
gramme of Action, see note 35; Status of the International Covenants on
Human Rights, Commission on Human Rights Res. 2004/69, para. 4 (21
April 2004); Final Act of the Conference on Security and Co-operation in
Europe of 1 August 1975 (Helsinki), ILM 14 (1975), 1292.
3 B.C.A. Toebes, The Right to Health as a Human Right in International
Law, 1999, 8.
40 M. Stolleis, Geschichte des dffentlichen Rechts in Dentschland. Erster Band,
Reichspublizistik und Policeywissenschaft 1600-1800, 1988, 345; Toebes, see
note 39, 12 et seq.

38
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tions were signed for the same purpose.*! In the first half of the 20th
century two international organizations were set up to supervise these
conventions and to fulfill the League of Nations members’ commitment
to “take steps in matters of international concern for the prevention and
control of disease.”*? The concept of a human right to health, however,
has not developed until after World War II, when the World Health
Organization (WHO), a specialized agency of the U.N.,* replaced the
two old organizations at the helm of global health policy. Going be-
yond the mere concern for health expressed in the U.N. Charter,* the
Constitution of the WHO, which went into force on 7 April 1948,%
became the first international legal document to contain an explicit right
to the “enjoyment of the highest attainable standard of health”, albeit
only in its preamble. Health was defined as “a state of complete physi-
cal, mental and social well-being.” Despite its potential of exposing
normal states of life, such as sadness after the death of a relative, to
treatment as a disease the new definition became very influential.*¢ The

right to health was taken up in numerous legal instruments, most sig-
nificantly in the ICESCR.

II. The Interpretation of Human Rights Conventions

Before we delve into the material legal issues and interpret the Human
Rights Covenants, a few words on the methodology of interpreting the

41 Toebes, see note 39, 12; H.K. Nielsen, The World Health Organisation.
Implementing the Right to Health, 2nd edition, 2001, 12.

Article 23 (f) of the Covenant of the League of Nations. The two organiza-
tions were the Office International d’Hygiene Publique and the Health
Organization of the League of Nations. Nielsen, see note 41, 13.

43 Article 57 U.N. Charter.
44

42

The concern had been included after the Brazilian delegation had submitted
a statement that “[m]edicine is one of the pillars of peace.” Toebes, see note
39, 15.

4 Nielsen, see note 41, 14 et seq. On the history of the WHO see S. Sze, The
Origins of the World Health Organization. A Personal Memoir 1945-1948,
1982; World Health Organization, The First Ten Years of the World Health
Organization, 1958.

4 This potential should not be underestimated, given that pharmaceutical

companies have an incentive to market and sell their products to as broad a

customer-base as possible. R. Moynihan/ R. Smith, “Too much medicine?

Almost certainly”, British Medical Journal 324 (2002), 859.
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Covenants seem warranted. The rules of treaty interpretation are laid
down in articles 31 et seq. of the Vienna Convention on the Law of
Treaties, which are not applicable only for State Parties of this Conven-
tion, but for every state, as the rules are deemed to be rules of custom-
ary international law.#” According to article 31 (1) of the Convention a
treaty is to be interpreted “in good faith in accordance with the ordi-
nary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose.” A treaty authenticated in two or
more languages is presumed to have the same meaning in all language
versions.*® Together with the context any subsequent practice in the ap-
plication of the treaty which establishes the agreement of the parties re-
garding its interpretation as well as any relevant rules of international
law applicable in the relations between the parties and any subsequent
agreement between the parties regarding the interpretation of the treaty
or the application of its provision has to be taken into account.* Article
32 of the Convention permits recourse to supplementary means of in-
terpretation, particularly the travaux préparatoires, only to confirm the
result of an interpretation or to determine the meaning of a norm where
the interpretation leads to an absurd or unreasonable result or leaves the
meaning ambiguous or obscure. Human rights treaties move beyond
the traditional reciprocal international order. Their object and purpose
of establishing universal respect for human rights calls for an interpreta-
tion that provides an effective protection of those rights rather than one
following the principle in dubio mitius (choosing the interpretation that
restricts state sovereignty the least).’® Thus a dynamic approach to in-

47 Territorial Dispute (Libyan Arab Jamahiriya/Chad), IC] Reports 1994, 4 et
seq. (21, 22 para. 41). See A. Aust, Modern Treaty Law and Practice, 2000,
10 et seq., 184 et seq.; Gabcikovo-Nagymaros Project (Hungary/Slovakia),
ICJ Reports 1997, 3 et seq. (36-38, 62 paras 42-46, 99) (on other provisions
of the Convention). For a thorough examination see A. Watts, “The Inter-
national Court and the Continuing Customary International Law of Trea-
ties”, in: N. Ando/ E. McWhinney/ R. Wolfrum (eds), Liber Amicorum
Judge Shigern Oda. Volume I, 2002, 251.

Article 33 (3), (4) Vienna Convention on the Law of Treaties.

49 Article 31 (3) ibid.

50

48

F. Reindel, Auslegung menschenrechtlicher Vertrige am Beispiel der
Spruchpraxis des UN-Menschenrechtsausschusses, des Europdischen und des
Interamerikanischen Gerichtshofs fiir Menschenrechte, 1995, 82, 113, 139 et
seq.; V. Pechota, “The Development of the Covenant on Civil and Political
Rights”, in: L. Henkin (ed.), The International Bill of Rights. The Cove-
nant on Civil and Political Rights, 1981, 32, 69 et seq.; J. Kokott, Beweis-
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terpretation has to be adopted, taking changes in society into account.?!
Finally interpretations of other human rights instruments and national
human rights provisions are frequently used as persuasive arguments
for the purposes of interpreting a human rights convention. Human
rights instruments thus cross-fertilize each other.

ITL. Justiciability

Access to medication, is at its core, about more than a state’s negative
obligation to abstain from interfering with the right. It imposes the ob-
ligation to take positive measures to protect and fulfill the right. Some
commentators regard the imposition of positive obligations as a feature
of rights granted in the ICESCR and have argued that the rights in that
Covenant, including the right to health, are not justiciable. The debate
is fraught with misunderstandings stemming from the vagueness of the
concept of “justiciability”®? and from inappropriate analogies to na-
tional debates on the question of adopting economic, social and cultural
rights in national constitutions.>?

lastverteilung und Prognoseentscheidungen bei der Inanspruchnabme von
Grund- und Menschenrechten, 1993, 408 et seq.; PM. Dupuy, “L’Unité de
I’Ordre Juridique International. Cours Général de Droit International
Public”, RAC 297 (2002), 9et seq. (31).
R. Bernhardt, “Thoughts on the Interpretation of Human-Rights Treaties”,
in: E Matscher/ H. Petzold (eds), Protecting Human Rights: The European
Dimension, Studies in honor of Gérard J. Wiarda, 1988, 65 et seq. (69); R.
Bernhardt, “Evolutive Treaty Interpretation, Especially of the European
Convention on Human Rights”, GYTL 42 (1999), 11 et seq. (12); G. Letsas,
“The Truth in Autonomous Concepts: How to Interpret the ECHR?,
EJIL 15 (2004), 279 et seq. (301 et seq.).
Justiciability has rightly been called a “fluid concept”, C. Scott, “The In-
terdependence and Permeability of Human Rights Norms: Towards a Par-
tial Fusion of the International Covenants on Human Rights”, Osgoode
Hall Law Journal 27 (1989), 769 et seq. (839); F. Coomans, “Clarifying the
Core Elements of the Right to Education”, in: E Coomans/ F. van Hoof
(eds), The Right to Complain about Economic, Social and Cultural Rights,
1995, 11 et seq. (19); M. Ssenyonjo, “Justiciability of Economic and Social
Rights in Africa: General Overview, Evaluation and Prospects”, East Afri-
can Journal of Peace & Human Rights 9 (2003), 1 et seq. (7).
3 ].P. Miiller, “Soziale Grundrechte in der Verfassung?”, Zeitschrift fiir
Schweizerisches Recht, Neue Folge 92 (1973), 687 et seq.; E. Grisel, “Les

51

52
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1. Terminology

The dictionary defines justiciability as “1. appropriate for or subject to
court trial (...) 2. That can be settled by law or a court of law (...).”*
Some commentators®® apply the term to indicate that the ICESCR,
unlike the ICCPR through its First Optional Protocol,> is not imple-
mented by way of an individual communication procedure but by a re-
porting procedure, in which Member States submit reports on their
progress in the implementation of the agreement® and those reports are
examined by the Committee on Economic, Social and Cultural Rights,
a Committee of 18 independent experts established by ECOSOC for
this purpose, and to report back to ECOSOC.>® Thus there is no judi-

droits sociaux”, Zeitschrift fiir Schweizerisches Recht, Neue Folge 92
(1973), 1 et seq.; E.W. Vierdag, “The Legal Nature of the Rights Granted
by the International Covenant on Economic, Social and Cultural Rights”,
NYIL 9 (1978), 69 et seq. (80).

> ].P. Picket et al. (eds), The American Heritage Dictionary of the English
Language, 4th edition 2000; R.L. Bledsoe/ B.A. Boczek, The International
Law Dictionary, 1987; G. Evans/ ]. Newnham, Dictionary of International
Relations, 1998; Nixon v. United States, 506 U.S. 224 (1993).

3 Vierdag, see note 53, 73. P. Alston, “Economic and Social Rights”, Studies
in Transnational Legal Policy 26 (1994), 137. See also H. Kelsen, Reine
Rechtslebre. Einleitung in die rechtswissenschaftliche Problematik, 1934, 47
et seq. (stating that a right requires the power of enforcement, if necessary
by a lawsuit).

56

Article 1 of the Optional Protocol allows individuals claiming a violation
of their rights under the ICCPR to submit written communications to the
Human Rights Committee.

57 Article 17 et seq. ICESCR.

58 E/RES/1985/17, see note 12. On the enforcement mechanism see B. Sim-
ma/ S. Bennigsen, “Wirtschaftliche, soziale und kulturelle Rechte im Vol-
kerrecht”, in: J.E. Baur/ K.J. Hopt/ K.P. Mailander (eds), Festschrift fiir
Ernst Steindorff zum 70. Geburtstag am 13. Mirz 1990, 1990, 1477 et seq.
(1492 et seq.); B. Simma, “The Implementation of the International Cove-
nant on Economic, Social and Cultural Rights”, in: E. Matscher (ed.), Die
Durchsetzung wirtschaftlicher und sozialer Grundrechte, 1991, 75; E. Rie-
del, “New Bearings to the State Reporting Procedure: Practical Ways to
Operationalize Economic, Social and Cultural Rights — The Example of the
Right to Health -”, in: S. von Schorlemer (ed.), Praxishandbuch UNO. Die
Vereinten Nationen im Lichte globaler Herausforderungen, 2003, 345. Ef-
forts to introduce an individual communication procedure are being under-
taken, but have not succeeded so far. The Committee itself started contem-
plating the adoption of an optional protocol in its fifth session. The idea



116 Max Planck UNYB 8 (2004)

cial enforcement mechanism, but rather a procedure occasionally de-
scribed as a “constructive dialogue.”® This observation is certainly
true. In fact, automatic court enforcement of rules is the exception
rather than the rule in all public international law.®°

Others, however, assert that economic, social and cultural rights are
inherently different from civil and political rights and not amenable to
application by judicial bodies at all.®! The distinction between this and

was taken up in reports by Tiirk and Alston (D. Turk, The Realization of

Economic, Social and Cultural Rights, Doc. E/CN.4/Sub.2/1992/16, para.

210 (1992); P. Alston, Draft Optional Protocol Providing for the Considera-

tion of Communications, Doc. E/C.12/1994/12 (1994)) and encouraged by

the Vienna Declaration and Programme of Action, see note 35, Part 11,

para. 75. The Committee finally submitted a draft to the Commission on

Human Rights: Draft Optional Protocol to the International Covenant on

Economic, Social and Cultural Rights. Annex, Doc. E/CN.4/1997/105

(1997). See K. Arambulo, “Drafting an Optional Protocol to the Interna-

tional Covenant on Economic, Social and Cultural Rights: Can an Ideal

Become Reality”, University of California, Davis Journal of International

Law and Policy 2 (1996), 111 et seq.; Alternative suggestions include e.g. a

proposal to merge human rights treaty bodies — R. Wolfrum, “International

Convention on the Elimination of All Forms of Racial Discrimination”, in:

E. Klein (ed.), The Monitoring System of Human Rights Treaty Obliga-

tions, 1998, 49 et seq. (69).

Simma, see note 37, 82; E. Riedel, “Verhandlungslosungen im Rahmen des

Sozialpakts der Vereinten Nationen”, Arbeitspapiere — Mannheimer Zent-

rum fiir Europdische Sozialforschung Nr. 28 (2000).

60 On the different notions of justiciability M.K. Addo, “Justiciability Re-
examined”, in: R. Beddard/ D.M. Hill (eds), Economic, Social and Cultural
Rights. Progress and Achievement, 1992, 93 et seq. (96). The question
whether international law itself is law need not be discussed here, e.g. Kel-
sen, see note 21, 18 et seq., especially viii.

59

61 Note that others regard them as imposing obligations on states, but not as

creating rights. These obligations are sometimes called programmatic.
Vierdag, see note 53, 83, 95; M. Bothe, “Les concepts fondamentaux du
droit 2 la santé: Le point de vue juridique”, in: R.J. Dupuy (ed.), Le droit a
la santé en tant que droit de ’homme. The Right to Health as a Human
Right, RAC 1978 Colloque, 1979, 14 et seq. (21); R.J. Dupuy (ed.), “Résu-
mé des débats — Summing up”, in: Dupuy, ibid., 124 et seq. (130 et seq.).
Minow argues that the individualism of rights rhetoric is unhelpful for allo-
cating resources; nevertheless she sees the value of using a rights rhetoric.
Harvard Law School Human Rights Program (ed.), Economic and Social
Rights and the Right to Health. An Interdisciplinary Discussion Held at
Harvard Law School in September, 1993, 1995, 3.
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the former notion of “justiciable” might seem contrived to a national
lawyer, but in international law the notion of legal rights that exist, but
are not enforceable in judicial proceedings is rather common.®? It is this
challenge we need to discuss.

2. Economic, Social and Cultural Rights as Justiciable Rights

Traditionally the main distinction between civil and political and eco-
nomic, social and cultural rights has been seen in that the former pro-
tect individuals from government interference by granting them a right
to demand abstention from the state (negative right). Implementing this
pledge of abstention does not require the state to commit financial re-
sources. In contrast the latter category of rights demands action on the
part of the state (positive rights) and thus also the committal of re-
sources.®> From these budgetary implications many authors have in-
ferred the non-justiciable character of economic, social and cultural
rights. At the most radical it is alleged that because of their limited re-
sources states are simply unable to fulfill economic, social and cultural

62 Support for the position that this is also true for individual rights can be

found in the LaGrand Case (Germany/United States of America), IC] Re-
ports 2001, 466 et seq. (494, para. 77, 515, para 128) (concerning the rights
of the individual under article 36 para. 1 of the Vienna Convention on
Consular Relations, which can only be enforced by the home state as the
enforcement procedure of the optional protocol is only available to the
state); note Separate Opinion of Vice-President Shi (finding the view that
article 36 para. 1 creates individual rights for the detained person in addi-
tion to the rights of the sending state at least questionable); the court af-
firmed its finding in the Case Concerning Avena and other Mexican Na-
tionals (Mexico/United States of America), IC] Reports (31 March 2004)
(para. 61, 153), again note the Declaration of President Shi. K. Oellers-
Frahm, “Die Entscheidung des IGH im Fall LaGrand - Eine Stirkung der
internationalen Gerichtsbarkeit und der Rolle des Individuums im Volker-
recht”, EnGRZ 2001, 265 et seq. (267 et seq.).

M. Bossuyt, “La Distinction Juridique entre les Droits Civils et Politiques
et les Droits Economiques, Sociaux et Culturels”, Revue des Droits de
I"'Homme/ Human Rights Journal (1975), 783, 788, 790, 796; T. Tomand],
Der Einbau sozialer Grundrechte in das positive Recht, 1967, 6; M. Scala-
brino-Spadea, “Le Droit a la Santé. Inventaire de Normes et Principes de
Droit International”, in: Institut International d’Ftudes des Droits de
I'Homme (ed.), Le Médecin face aux Droits de ’Homme, 1990, 95.

63
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rights.®* Invoking the old Roman maxim that impossibilium nulla obli-
gatio est® — there is no duty to do the impossible — it is argued that
these rights cannot be legal in character, but merely “utopian”® or
“moral.”®” A less radical proposition is that the budgetary implications
of economic, social and cultural rights makes them mere relative rights,
as opposed to the absolute civil and political rights rooted in human
dignity.®® Whereas the content of the latter is fixed, and they are imme-
diately applicable, the content of the former varies according to a state’s
financial resources and they are to be implemented progressively only.®
Progressive implementation, however, implies that some parts of the
rights are implemented before others, requiring a state to choose which
parts to implement first and which groups obtain benefits before others.
These choices are not necessary in the domain of civil and political
rights as those have to be applied to everybody immediately.”® Not only
does the necessity of choices allegedly demonstrate that the rights are
too vague to be enforced in court,”! courts are also ill-equipped (and
lack the legitimacy) to take the necessary decisions on the priorities in

64 M. Cranston, What are Human Rights?, 1973, 66; C. Tomuschat, “Interna-
tional Standards and Cultural Diversity”, Bulletin of Human Rights. Speci-
al Issue. Human Rights Day 1985, 24, 4; Vierdag, see note 53, 93; C. Tomu-
schat, “Die Bundesrepublik Deutschland und die Menschenrechtspakte der
Vereinten Nationen”, Vereinte Nationen 26 (1978), 1 et seq. (2); J. Isensee,
“Verfassung ohne soziale Grundrechte. Ein Wesenszug des Grundgeset-
zes”, Der Staat 19 (1980), 367 et seq. (376 et seq.).

65 Dig. 50, 17, 185 (Celsus), printed in: P. Krueger/ T. Mommsen (eds), Cor-
pus Iuris Civilis. Volumen Primum. Institutiones Digesta, 7th edition 1895,
873.

66 Cranston, see note 64, 68.

67 Harvard Law School Human Rights Program, see note 61, 1 (question
asked by Henry Steiner).

68

Bossuyt, see note 63, 790 et seq.; Vierdag, see note 53, 82.

69 Article 2 (1) ICESCR.
70

71

Bossuyt, see note 63, 791 et seq.; Vierdag, see note 53, 82.

Vierdag, see note 53, 93 et seq. S. B. Shah, “Illuminating the Possible in the
Developing World: Guaranteeing the Human Right to Health in India”,
Vand. J. Transnat. L. 32 (1999), 435 et seq. (446 et seq.). Roth has pointed
out that effective advocacy in this area requires a clear identification of vio-
lation, violator and remedy and goes on to show the difficulties involved in
this identification, albeit he considers the rights as binding. K. Roth, “De-
fending Economic, Social and Cultural Rights: Practical Issues Faced by an
International Human Rights Organization”, HRQ 26 (2004), 63 et seq. (68
et seq.).
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the implementation of the rights.”? Additionally, given how all-
encompassing these “programmatic””? rights are, court enforcement of
them would deal a death-blow to the separation of powers.”* These de-
cisions should be left to the discretion of the administration.

This traditional distinction between civil and political rights on the
one hand and economic, social and cultural rights on the other cannot
be maintained. Not only does it fly in the face of numerous documents
claiming the indivisibility and interdependence of all human rights,”
but the conceptual distinction between the rights itself is hard to main-
tain. The dichotomy of negative and positive state obligations cannot
serve as its basis, as nowadays civil and political rights contained in
most of the relevant documents, such as the ICCPR,’® the European
Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR)’” and many national constitutions,’® have been rec-

72 Bossuyt, see note 63, 793 et seq. (806). Note that Bossuyt advocates a re-

gional system with enforceable minimum standards.
73 See General Debate on the Draft International Covenant on Human
Rights and Measures of Implementation, GAOR, 6th Sess., 3rd Committee,
368th Mtg. (13 December 1951), 127, Doc. A/C.3/SR.368, para. 20 et seq.
(1951); Brownlie, see note 18, 576. Note that the notion of programmatic
(“programme rights”) implies a state obligation to establish a program for
taking measures, but not an enforceable right. Vierdag, see note 53, 83.
74 Vierdag, ibid., 92 et seq.
75 See note 35. For a thorough discussion of the notion of indivisibility see I.
E. Koch, “Social Rights as Components in the Civil Right to Personal Lib-
erty: Another Step Forward in the Integrated Human Rights Approach?”,
NQHR 20 (2002), 29 et seq.
76 Human Rights Committee, General Comment 31 [80] (2004), paras 6, §;
replacing Human Rights Committee, General Comment 3/13 (1981), para.
1. See e.g. Dimitry L. Gridin v. Russian Federation, Communication No.
770, Doc. CCPR/C/69/D/770/1997, para. 8.2 (2000) (holding that the fail-
ure by a trial court to control the hostile atmosphere and pressure created
by the public in the court room making it impossible for defense counsel to
properly cross-examine and present a defense constitutes a violation of the
right to a fair trial).
77" European Court of Human Rights, Marckx v. Belgium, 31 Eur. Ct. H. R.
(Ser. A), 15 (13 June 1979); European Court of Human Rights, Airey v. Ire-
land, 32 Eur. Ct. H. R. (Ser. A), 14 et seq. (9 October 1979); C. Droge, Po-
sitive Verpflichtungen der Staaten in der Européischen Menschenrechtskon-
vention, 2003, 284 et seq.
A notable exception is the United States Constitution, D.P. Currie, “Positi-
ve und negative Grundrechte”, Archiv des dffentlichen Rechts 111 (1986),
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ognized to contain a positive component. Conversely, economic, social
and cultural rights include a negative component, requiring state ab-
stention, e.g. the right to education’ includes the freedom to teach and
to establish schools and not just the duty of the state to establish
schools.?° As Eide has stated, all human rights analytically entail an ob-
ligation to respect, protect and fulfill the right,®! albeit the center of
gravity might be on a different obligation for each right. Neither can
the budgetary implications of economic, social and cultural rights serve
as a distinguishing factor. Some of the most classic civil and political
rights require state expenditure, e.g. periodic elections.®?

Given that the premise is faulty, it is unconvincing to argue that
economic, social and cultural rights are impossible to fulfill. At times
such an argument seems to draw on the wording of the rights such as
“the right to health.” The establishment of such a right would, of
course, be absurd, as no one can provide good health where nature and
human frailty take their toll. But the term “right to health” is a misno-
mer as the right is actually a right to health care. It is conceded that even
immediate full realization of a right to health care or of the right to
food and other such rights is impossible. Human misery cannot be
