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L. Introduction

The United Nations Convention to Combat Desertification
(UNCCD)! was adopted in 1994 as a consequence of the UN Confer-
ence on Environment and Development. It entered into force in De-
cember 1996 and now benefits from a universal membership encom-
passing 191 Member States and the European Community.?

Full title: The United Nations Convention to Combat Desertification in
Countries Experiencing Serious Drought and/or Desertification, Particu-
larly in Africa; in: P.W. Birnie/ A. Boyle (eds), Basic Documents on Inter-
national Law and the Environment, 1995, 513 et seq.

See under:<http://www.unccd.int/convention/ratif/doeif.php>.

A. von Bogdandy and R. Wolfrum, (eds.),
Max Planck Yearbook of United Nations Law, Volume 12, 2008, p. 287-300.
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UNCCD is a multlateral instrument for environmental protection
and for development cooperation.® Its first objective is “to combat de-
sertification”.* The Convention defines the term “desertification” to
mean “land degradation in arid, semi-arid and dry sub-humid areas re-
sulting from various factors, including climatic variations and human
activities”.> Thus, the Convention is not concerned with action against
land degradation in general. Instead it focuses exclusively on the phe-
nomenon of land degradation occurring in the so-called “drylands”.
The shared characteristic of these areas is a paucity of rainfall.® Finally,
“land degradation” in drylands is defined as reduction or loss of the
biological or economic productivity and complexity of rainfed crop-
land, irrigated cropland, or range, pasture, forest and woodlands. It may
result from land uses or from processes such as: “soil erosion caused by
wind and/or water;” “deterioration of the physical, chemical and bio-
logical or economic properties of soil” and “long-term loss of natural
vegetation”.” The Convention aims to prevent and/or reduce land deg-

radation, rehabilitate partly degraded land, and reclaim desertified
land.?

The second objective UNCCD pursues is to “mitigate the effects of
drought” whereby the expression “drought” is defined as the natural
phenomenon that exists when an unusually low precipitation level ad-
versely affects the productivity of land.’

According to the UN Millennium Ecosystem Assessment drylands
cover 41 per cent of the earth’s land surface and are inhabited by more
than two billion people. The Assessment furthermore estimates that 10—
20 per cent of drylands are already degraded which means that ap-
proximately 1-6 per cent of their inhabitants live in desertified areas,
with many more being at risk from desertification.!?

> B. Kjellén, “The Saga of the Convention to Combat Desertification: The
Rio/Johannesburg Process and the Global Responsibility for the Dry-
lands”, RECIEL 12 (2003), 127 et seq. (131).

4 Article 2 (1) UNCCD.

5> Article 1 (a) UNCCD.

6 Article 1 (g) UNCCD.

7 Article 1 (f) (i)- (iii) UNCCD.
8 Article 1 (b) UNCCD.

9 Article 1 (c) UNCCD.

10

Z. Adeel, “Ecosystems and Human Well-being: Desertification Synthesis”,
Millennium Ecosystem Assessment, 2005, Summary.
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In general terms, poverty is more acute in drylands than in any
other ecosystem area. The loss of productive land starts a vicious circle
for many rural people in Africa, Asia and Latin America in which land
degradation is both a driver and a result of poverty.!! Environmental
refugees and conlflicts are a consequence.!?

The Preamble of the Convention stresses its anthropocentric ap-
proach which reflects the recognition that an acceptable level of degra-
dation can only be established with reference to the human needs of lo-
cal people.’3

The twofold approach of UNCCD, as expressed in its Preamble, is
to pursue environmental and socio-economic development objectives.
The Convention gives equal importance to both aspects, an “improved
productivity of land, and the rehabilitation, conservation and sustain-
able management of land and water resources” on the one hand and to

“improved living conditions, in partlcular at the community level”.1*
The requirements for all State parties to adopt an 1ntegrated approach
addressing the physical, biological and socio-economic aspects of the
processes of desertification and drought”!® and to “integrate strategies
for poverty eradication into efforts to combat desertification”!¢ further
underline this balanced approach.

UNCCD is hailed as a unique instrument for one remarkable inno-
vative feature it applies, namely its participatory or “bottom-up” ap-
proach. This term is commonly used for UNCCD’s requirements of
participation in decision-making of local populations affected by deser-
tification, as well as non-governmental organisations. Negotiators of
the Convention expected that local community knowledge and support
would be vital for a successful implementation. Hence, direct participa-
tion has played a significant role in the working practice of the Conven-
tion from the outset.

1T A. Tal/ J.A. Cohen, “Bringing “Top- Down” to “Bottom-Up”: A New

Role for Environmental Legislation in Combating Desertification”, Har-

vard Environmental Law Review 31 (2007), 163 et seq. (170).

T. Bryant, “A New Approach to an Old Problem: The Convention to

Combat Desertification”, Environmental and Planning Law Jowrnal 13

(1996), 445 et seq.

13 Ph. Dobie, “A Future for the Drylands?”, RECIEL 12 (2003), 140 et seq.
(141).

14 Article 2 (2) UNCCD.

15 Article 4 (2) () UNCCD.

16 Article 4 (2) (c) UNCCD.

12
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This approach is reflected in the obligation to develop and imple-
ment national, subregional and regional action programmes in such a
way as to inspire cooperation in a spirit of partnership between the do-
nor community, governments at all levels, local populations and com-
munity groups, and facilitate access by local populations to appropriate
information and technology.”” Moreover, affected countries are re-
quired to establish and implement their National Action Programmes
(NAPs) through participatory means.!8

Even though the bottom-up approach has failed to produce wide-
spread successes,'? examples of success show that one may hope it will
be more effective than the traditional top-down approach of develop-
ment planning in the long run.?® Provided that the position of the re-
spective civil society in affected countries becomes stronger the Con-
vention’s work will become more effective, too.

The Convention does not content itself with promoting bilateral
and multilateral arrangements?! linking donors and local entities. The
need for a comprehensive, coordinating framework for action is re-
flected by the central element the Convention uses to achieve its aims,

the NAPs.

In addition, the Convention obliges affected country parties to
strengthen relevant legislation, to enact new laws and to establish long-
term policies.?? The Convention remains, however, silent on the specific
content and form of such legislation and Convention bodies have so far
failed to address this vagueness. This lack of support is one reason for
the failure of many affected states to adopt relevant legislation.??

17 Article 10 (2) (¢) UNCCD.
18 Article 10 (2) (f) UNCCD.

19 L.C. Clark, “A Call to Restructure Existing International Environmental
Law in Light of Africa’s Renaissance: The United Nations Convention to
Combat Desertification and the New Partnership for Africa’s Development
(NEPAD)”, Seattle University School of Law - Law Review 22 (2003-
2004), 525 et seq. (540).

20

S. Bethune, “Review of Legislation and Policies Pertinent to Combating
Desertification — A Case Study from Namibia”, RECIEL 12 (2003), 176 et
seq. (180).

21 Ardicle 4 (1) UNCCD.

22 Article 5 (¢) UNCCD.

23 U. Beyerlin, “Desertification”, in: R. Wolfrum (ed.), Max Planck Encyclo-
paedia of Public International Law, available online in August 2008; Tal/
Cobhen, see note 11, 181.
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One central question dealt with in this article will therefore be
whether or not we can expect improved guidance in the development
and implementation of legislation to combat desertification. The out-
comes of the most recent meetings of UNCCD bodies and their deci-
sions with respect to the future strategy and operation of UNCCD will
be analysed. Particular attention will be given to the contents and po-
tential effect of the newly adopted 10-Year Strategic Plan and Frame-
work to Enhance the Implementation of the Convention (2008-2018).

The treaty bodies under UNCCD are first of all the Conference of
the Parties (COP)?* and the Secretariat.?® Subsidiary bodies are the
Global Mechanism (GM),2¢ the Committee for the Review of the Im-
plementation of the Convention (CRIC), and the Committee on Sci-
ence and Technology.?

The COP convenes its meetings once every two years.® Its func-

tions are, inter alia, to promote and monitor the implementation of
UNCCD and to further develop the Convention.?

The eighth and most recent meeting of the COP (COP-8) adopted a
number of changes to the functioning of the Convention. COP-8 was
held in Madrid, Spain, from 3 to 14 September 2007. Additionally, the
Committee for the Review of the Implementation of the Convention
(CRIC-6) met from 4 to 14 September and the Committee on Science
and Technology (CST-8) from 4 to 7 September.>

The Convention itself identified the following deficiencies which
impede its proper implementation: insufficient financing compared to
both the other Rio conventions,! a weak scientific basis, insufficient
advocacy and awareness and institutional weaknesses. It will be exam-
ined how far these deficiencies have been addressed by the most recent
COP decisions and the Strategic Plan.

24 Article 22 UNCCD.

25 Article 23 UNCCD.

26 Article 21 (4) UNCCD.

27 Article 24 UNCCD, established in Decision 1/COP-5.

2 Ardicle 22 (4) UNCCD, .

2 Article 22 (2) UNCCD.

30 Farth Negotiation Bulletin (ENB), “Summary of the Eight Conference of
the Parties to the Convention to Combat Desertification: 3-14 September
20077, 1, <http://www.iisd.ca/download/pdf/enb04206e.pdf>.

31 The Convention on Biological Diversity (CBD) and the UN Framework
Convention on Climate Change (UNFCCC).
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II. The 10-Year Strategic Plan and Framework to

Enhance the Implementation of the Convention (2008-
2018)

The Strategic Plan and Framework (2008-2018) have been drafted by
the intersessional intergovernmental Working Group and adopted by
COP-8. The Strategic Plan strives to address impediments to an effec-
tive implementation of UNCCD. It is a reaction to the changes in the
policy and the scientific and financial environment of the Convention
over the last decade. These changes are due to the Millennium Assess-
ment (MA) on dryland ecosystems which considerably advanced
knowledge about biophysics and socio-economy. Moreover, official de-
velopment assistance increased recently after a period of stagnation
when the Global Environment Facility (GEF) became a financial
mechanism of the Convention.*?

The Strategic Plan expresses a shared vision for the progressive de-
velopment of the Convention over the next ten years. Can the Strategic
Plan be expected to redirect actions of Convention bodies, Member
States and collaborating institutions such as the GEF?

To ensure a practical effect of the Plan all Convention bodies are re-
quired to develop their programmes of work according to the Strategic
Plan and to report on progress made in its implementation to the
CRIC. This requirement ensures that the actions of the bodies are in
line with the Strategic Plan.>> Notably, the Executive Secretary and the
GM are asked to draft a joint working programme to ensure their im-
proved coordination.>*

Member States are called to implement the Plan, inter alia, within
their action programmes and to report on progress made in its imple-
mentation.®> The Plan also invites GEF to take the Plan into account in
the next replenishment period.*®

The COP will have the primary responsibility to assess and review
the implementation of the Plan, with assistance from the CRIC and the
Committee on Science and Technology.’” Hence it may be presumed

32 Decision 3/COP-8, Annex, The Strategy, Introduction.
3 Decision 3/COP-8 (3).

3 Decision 3/COP-8 (F).

3 Decision 3/COP-8 (4)-(6).

36 Decision 3/COP-8 (35).

37 Decision 3/COP-8 (43).
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that the Plan will impact upon the activities of treaty bodies, Member
States and partners.

1. Objectives of the Strategic Plan

The Plan sets forth four “strategic objectives” which are intended to
provide guidance to actions of all UNCCD stakeholders and partners.
The Plan counts amonyg its stakeholders not only its Member States but
also NGOs and scientific communities.®8

Under each strategic objective the Plan formulates “expected im-
pacts” i.e. long-term effects to be achieved under the respective strategic
objective. “Long term” in this context is defined to mean a period of a
minimum of ten years.

The first strategic objective is to improve the living conditions of af-
fected populations. Corresponding expected impacts include an im-
proved livelihood base and an income from sustainable land manage-
ment for such populations as well as their reduced vulnerability to cli-
mate change and drought.

Two further strategic objectives are to improve the condition of af-
fected ecosystems and to generate global benefits through the effective
implementation of UNCCD. Such benefits may concern biodiversity
and the climate.

The fourth strategic objective, finally, is to mobilise resources to
support implementation of the Convention through national and inter-
national partnerships.’? These strategic objectives reaffirm the Conven-
tion’s endorsement of an integrated multi-faceted approach.

The Plan further contains five “operational objectives” which are to
provide short and medium-term guidance over a three to five year-
period to stakeholders and partners. They are more action oriented and
concrete than the strategic objectives.

The first operational objective is advocacy, awareness raising and
education on the international, national and local level. In this context
the Plan underlines the role that NGOs and scientific communities
should play.*® The Committee on Science and Technology and the GM

38 Decision 3/COP-8 V Outcome 1.3.
39 Decision 3/COP-8, Annex, IV.
40 Decision 3/COP-8, V Outcome 1.3.



294 Max Planck UNYB 12 (2008)

are called to play a supportive role in the implementation of this objec-
tive.

The second operational objective is to support the creation of en-
abling environments through a policy framework. This aspect includes,
inter alia, a reformulation of NAPs with a view to making them more
strategic, basing them firmly on biophysical and socio-economic
knowledge, and incorporating them into an investment framework.
From the developed country’s side this involves mainstreaming
UNCCD objectives into their development cooperation programmes.
Support from the GM is to facilitate these tasks.

The third operational objective for UNCCD is to become a global
authority on scientific and technical knowledge in the fields of anti-
desertification work.*! The Committee on Science and Technology is
given primary responsibility to fulfil this objective.*?

Operational objective number four aims at engagement for capacity-
building and the fifth and final objective is to mobilise and improve the
use of national, bilateral and multilateral financial and technological as-
sets.*> Here the GM has a central responsibility.#*

The Secretariat too is called to assist in the implementation of all op-
erational objectives.* The primary responsibility in the achievement of
the Plan’s objectives pertains, however, to the parties.*

2. Reform of UNCCDs Implementation Mechanisms
a. Strengthening of the Scientific Basis

In its section detailing the roles and responsibilities of UNCCD bodies,
partners and stakeholders in the implementation of the plan the COP
states the necessity to strengthen the Committee on Science and Tech-
nology so it can “assess, advise and support implementation, on a com-
prehensive, objective, open and transparent basis” of scientific informa-

41 Decision 3/COP-8, Annex, V.

42 Decision 3/COP-8, Annex, VI, A. 13.
43 Decision 3/COP-8, Annex, V.

4 Decision 3/COP-8, Annex, VI, C. 17.
45 Decision 3/COP-8, Annex, VI, D. 19.
4 Decision 3/COP-8, Annex, VI, F. 23.
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tion.* The dissemination of scientific data is necessary to share solu-
tions about the drylands of this world.*

To clarify the Committee on Science and Technology’s mandate the
Plan emphasises that the Committee’s recommendations aim to be pol-
icy-oriented, scientifically sound and peer reviewed. It mobilises ex-
perts under its auspices and engages in information exchange between
institutions, parties and end users.

The Committee is called upon to refine the global indicators stated
with respect to the strategic objectives. Those global indicators are not
new. They mostly stem from the GEF strategic objectives, Millennium
Development Goals and the Convention on Biological Diversity (CBD)
2010 Target. The aim is now for the Committee to establish both bio-
physical and socio-economic baselines on desertification/land degrada-
tion at the national level and also guidelines to monitor trends.*

The hitherto used Group of Experts mechanism was deemed to be
inadequate to provide scientific advice. Their reports contained a num-
ber of research projects and resulting recommendations and were of
varying quality. Some experts showed limited engagement which can
partly be attributed to the fact that they were not backed by any

budget.>°

Consequently, the COP merely took note of the final report of the
Group of Experts and encouraged the States parties to consider and use,
as appropriate, the final report for the implementation of their NAPs.>!

To improve the Convention’s scientific basis the COP decided to
organise future Committee on Science and Technology sessions as sci-
entific and technical conferences. These conferences will focus on a spe-

cific theme which is determined by the COP.>2

The COP requested the Committee’s Bureau to link with networks,
institutions, agencies and bodies and to include the NGOs and other
civil society stakeholders in the network.> Interestingly, no clear dis-
tinction is drawn between NGOs and scientists.

47 Decision 3/COP-8, Annex, VI, A. 13.
48 Kjellén, see note 3, 132.

49 Decision 3/COP-8, Annex, VI, A. 14.
50 ENB, see note 30, 16.

51 Decision 17/COP-8.

52 Decision 13/COP-8.

53 Decision 14/COP-8.
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The new format was welcomed by the scientists present at COP-8.
It can be hoped that this alternative format will increase scientists’ at-
tendance at the Committee on Science and Technology sessions and
more thoroughly involve the scientific community in UNCCD’s work.
Thus, the scientific base of UNCCD will be strengthened. The problem
how to formulate scientific advice in a way that is usable by Member
States remains however unresolved.

b. Improved Compliance Monitoring and Support

The CRIC function is to review the implementation of the Convention
and to facilitate the exchange of information on measures taken by the
parties. In the past, Member States have criticised the CRIC for its un-
clear function and mode of operation, i.e. its statements concerning
country reports failed to provide to Member States the information
needed to ensure improved implementation. The CRIC’s mandate has
been clarified under the Strategic Plan.

The Plan states the necessity to strengthen the CRIC?* and lists the
following tasks for the CRIC: to determine and disseminate best prac-
tices on the implementation of the UNCCD; to review the implementa-
tion of the Plan and of the Convention; and to assess CRIC perform-
ance and effectiveness.”® Future CRIC and the Committee on Science
and Technology sessions will be synchronised so as to benefit from
synergies between both bodies.

The Plan stresses the importance of simplifying the reporting proce-
dure using new reporting guidelines and to provide generally compara-
ble information, taking into account action programmes.>®

However, the COP did not modify the terms of reference of the
CRIC. It postponed the consideration and revision to the ninth COP
session.”” To bring the compliance monitoring forward the COP asked
the Secretariat, in collaboration with the GM, to develop and establish
draft reporting guidelines for reports on implementation of action pro-
grammes.>® It remains to be seen what the next COP will agree upon.
The clarification resulting from the Plan, at least, shows the way to ad-
dress the noted deficiencies in the work of the CRIC.

54 Decision 3/COP-8, Annex, VI, B. 15.
% Decision 3/COP-8, Annex, VI, B. 16.
56 Decision 3/COP-8, Annex, VI, C.

57 Decision 7/COP-8.

58 Decision 8/COP-8.
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III. Guidance in the Development and Implementation
of Legislation

A solid legislative or other regulatory framework is a precondition for
the creation of a stable enabling framework to combat desertification.
Legislation and regulation is necessary not to impose solutions from
above but to encourage and support such solutions and to create trans-
parency and coherence.

The Convention includes five Regional Implementation Annexes for
Africa, Latin America and the Caribbean, Asia, the Northern Mediter-
ranean and for Central and Eastern Europe. Those Annexes contain
guidelines for the preparation of action programmes and for their focus
and content.

In the spring of 2008 there are 37 NAPs and six Subregional Action
Programmes in Africa, 28 NAPs and one Subregional Action Pro-
gramme in Asia, 25 NAPs and one Subregional Action Programme in
Latin America and the Caribbean, four NAPs in the Mediterranean and
four NAPs in Central and Eastern Europe.>’

The most recent Parliamentary Round Table pointed out various
weaknesses that impede the effectiveness of NAPs, such as their lack of
appropriate strategic actions, limited funding, missing links between
policymakers and scientists and an incomplete integration of interna-
tional policies on the national level.°® Most NAPs are irrelevant in na-
tional policy development.®! The Strategic Plan’s second operational
objective points out the necessity for action in this context.

The Parliamentary Round Tables strive to formulate public policies
and environmental legislation. Do they assist legislators in developing
legislative initiatives?

Unfortunately, the members of parliaments do not go beyond stat-
ing deficiencies. They do not provide practical advice on the content of
legislation needed to address the perceived shortcomings. Finally, dur-
ing the last Round Table (COP-8) the members of parliament them-
selves noted with regret the weak contributions that parliaments made

59
60

<http://www.unccd.int/actionprogrammes/africa/africa.php>.

Declaration of Members of Parliaments para. 6.

61 Ch. Bassett/ J. Talafré, “Implementing the UNCCD: Towards a Recipe for
Success”, RECIEL 12 (2003), 133 et seq., 135.
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to the UNCCD implementation process.®? The Round Tables remain a
mere platform to exchange views.®?

I'V. Financing of the Convention

UNCCD is the only multilateral Convention which is primarily pro-
moted by developing countries. Land degradation is not a priority issue
for donor governments which makes it difficult to agree on financial
matters. While the importance of sufficient funding for UNCCD’s ef-
fectiveness is continually pointed out, COP-8 failed to adopt its antici-
pated decision on the future budget. The Secretariat’s budget has
evolved into the most hotly debated COP issue. The problem has been
aggravated by diminishing voluntary contributions to the Secretariat
and the depreciation of the dollar which is the accounting currency of
the United Nations, since the Euro is the Secretariat’s main currency.®
The Parliamentarian Round Table described current financial resources
that are at the disposition of UNCCD as “neither substantial nor ade-
quate, nor timely or predictable”.6>

The prolonged negotiations at COP-8 on this aspect came to an end
when Japan refused to accept the five per cent increase in the Euro
value of the Secretariat’s budget which the draft decision on the future
budget provided for. Japan stuck to its position for zero nominal
growth. This matter was taken up again at the first Extraordinary COP
meeting which took place in New York on 26 and 27 November 2007.%¢
The consensus finally reached provides a 4 per cent budget Euro value
growth for the biennium 2008/2009. The COP also agreed to use the
total amount for the current biennium as a starting point for negotia-
tions concerning its budget for the subsequent biennium.®”

This increase indicates a positive assessment of and commitment to
the strategic Plan by Member States. It therefore gives reason for opti-
mism towards UNCCD’s work over the next few years.

62
63

Declaration of Members of Parliaments para. 7.
Declaration of Members of Parliaments para. 9.
64 ENB, see note 30, 15.

65 Declaration of Members of Parliaments para. 13.

66 Press Release, “The First Extraordinary session of the COP approves the
UNCCD budget for 2008/2009”,<http://www.unccd.int/publicinfo/pressr
el/showpressrel.php?pr=press27_11_2007>.

67

See above.
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The Strategic Plan gives high importance to the need for additional
funding for the implementation of the Convention in a wider sense.
Lack of financial resources is the most frequently cited impediment to
effective implementation.®® Official development assistance should at
least reach the 0.7 per cent target by 2015.%°

V. Conclusion

In spite of the efforts under UNCCD desertification trends have not
abated.”® Parliamentarians at the last COP lamented that many affected
States parties fail to prioritise tackling land degradation in their devel-
opment plans. Many developed parties, on the other hand, abstain from
promoting the provision of sufficient financial resources. The parlia-
mentarians noted a lack of peasant participation causing a neglect of ru-
ral policy.”!

Can the latest developments under the UNCCD improve the per-
formance of the Convention and yield tangible progress? Or is the Stra-
tegic Plan nothing more than a new mechanism requiring additional
planning and monitoring without delivering anything substantial?

The increase of the Secretariat’s budget is a positive indicator for fu-
ture UNCCD work. The same is true for the modification of the for-
mat of Committee on Science and Technology meetings. Other aspects,
such as the assistance in the development of legislation and the restruc-
turing of the reporting system still need to be addressed adequately. The
Strategic Plan gives the necessary momentum for such reform. It clari-
fies the mandates and methods of work of its treaty bodies in reaction
to their perceived operational inefficiencies. The Plan is also a success in
that it adopts a results-based management approach, stating global indi-
cators which will be refined by the Committee on Science and Technol-
ogy. NGOs lament passivity and inaction in combating desertifica-
tion.”? The Strategic Plan inspired their optimism for the future how-
ever.”?

68 Bassett/ Talafré, see note 61, 133 et seq.
69 Declaration of Members of Parliaments para. 23.
70

Declaration of Members of Parliaments para. 3; Clark, see note 19, 541.
71" Declaration of Members of Parliaments para. 4.
72 Declaration of NGOs para. 3.

73 Declaration of NGOs para. 15.
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The Convention is gradually evolving into an implementable shape
with strong treaty bodies, procedures and mechanisms.”* The Strategic
Plan has further advanced this development.

As stated in the Madrid Declaration, the outcome of the ministerial
segment of COP-8, stronger political will is most important for the
success.”” Fully implementing the Convention is necessary to secure
water and food for the poorest and most vulnerable people. Desertifica-
tion is a global problem directly or indirectly affecting the whole of
humankind.”® One step to clarify this global responsibility might be to
recognise topsoil as a global public good.””

74
75

Bassett/ Talafré, see note 61, 133 et seq.
<http://www.unccd.int/cop/officialdocs/cop8/pdf/16eng.pdf>, Declaration
of Madrid, para. 4.

76 Madrid Declaration, ibid., para. 1.

77" Declaration of Members of Parliaments para. 15.



