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I. Introduction

The international community in the last decades has intensified its ef­
forts to create international mechanisms for prosecuting and punishing
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individuals accused of particularly grave human rights violations. The
establishment of the Criminal Tribunals for the Former Yugoslavia and
Rwanda was intended to ensure that perpetrators of the most serious
crimes are being brought to justice.? The Security Council in establish­
ing the tribunals explained that it was:

"Determined to put an end to such crimes and to take effective
measures to bring to justice the persons who are responsible for
them,

Convinced that in the particular circumstances ... the prosecution of
persons responsible for serious violations of international humani­
tarian law would enable this aim to be achieved and would contrib­
ute to the process of national reconciliation and to the restoration
and maintenance of peace...")

More recently the Special Court for Sierra Leone was established to
"contribute to the process of national reconciliation and to the restora­
tion and maintenance of peace."? It has the power to prosecute persons
who bear the greatest responsibility for serious violations of interna­
tional humanitarian law and Sierra Leonean law.5

A major landmark in the development to provide for international
accountability is the Rome Statute of the International Criminal Court
(ICC).6 The Statute in its Preamble affirms "that the most serious
crimes of concern to the international community as a whole must not
go unpunished and that their effective prosecution must be ensured by

2

)

4

5

6

The Criminal Tribunal for the Former Yugoslavia was established by
Resolution of the UN Security Council S/RES/827 (1993) of 25 May 1993
on the basis of Chapter VII of the UN Charter, and the one for Rwanda by
S/RES/955 (1994) of 8 November 1994.
Ibid.
The Special Court for Sierra Leone was established on the basis of an
Agreement between the UN and the Government of Sierra Leone pursuant
to S/RES/1315 (2000) of 14 August 2000. See the Preamble. For the
Agreement see Report of the Secretary-General on the Establishment of a
Special Court for Sierra Leone, Doc. S12000/915 of 4 October 2000. The
Court made its first indictments in March 2003.
Article 1 of the Statute of the Special Court for Sierra Leone, at
hup://www.sierra-leone.org/specialcourtstatute.html - It is interesting to
note that the Statute in article 10, contrary to the Rome Statute, explicitly
provides that an amnesty granted for crimes falling under the Court's ju­
risdiction shall not bar prosecution by the Special Court.
Doc. AlCONF.183/13 Vol. I. Entry into force 1 July 2002. Reprinted in
this Volume, see Annex.
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taking measures at the national level and by enhancing international co­
operation". By creating the ICC the signatory states were "determined
to put an end to impunity for the perpetrators of these crimes and thus
to contribute to the prevention of such crimes".

Impunity for serious human rights violations is a worldwide phe­
nomenon. It has many faces, from singular incidents to systematic
grants of impunity. The last decades have witnessed a broad range of
amnesties all over the world." The reasons for granting amnesties are
manifold: authoritarian regimes provide for self-amnesties in order to
escape future punishment. In such instances amnesty is used to hush up
the truth of past crimes. Sometimes an amnesty is proclaimed for of­
fences committed by political opponents in order to neutralize opposi­
tion." In other cases amnesties are seen as a valuable means for the tran­
sition from civil war to democracy. The renunciation of criminal prose­
cution is therefore occasionally used as a bargaining chip for peace and
security." The UN brokered peace agreement for Haiti, for example,
provided for an amnesty in order to end the Cedras regime.'? There are
also conditional forms of amnesty, like the South African Truth and
Reconciliation Commission process where individualized amnesty is
granted for a complete disclosure of the crimes committed.'! The pur­
pose of such mechanisms is to enable a society which was torn apart
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For a detailed analysis of different amnesty regimes, N . Roht-Arriaza, Im­
punity and Human Rights in International Law and Practice, 1995,73 et
seq.
L. Joinet, Study on amnesty laws and their role in the safeguard and pro­
motion of human rights, Doc. E/CNA/Sub.2/1985/16, paras 33-37. He
gives a careful analysis of the various rationals for providing an amnesty.
For this issue see Anonymous, "Human Rights in Peace Negotiations",
HRQ 18 (1996),249 et seq.
Governors Island Agreement. See the Report of the UN Secretary General
on Haiti reproducing the agreement, Doc. A/47/975-SI26063.
The crimes must be proportional to the ends sought and deemed to be po­
litical acts. Promotion of National Unity and Reconciliation Act 34 of
1995. See also K. Asmal, "Truth, Reconciliation and Justice: The South Af­
rican Experience in Perspective", Modern Law Review 63 (2000), 1 et seq.;
G. Werle, "Without Truth, No Reconciliation, The South African
Rechtsstaat and the Apartheid Past", VRO 29 (1996), 58 et seq. For further
reflections on Truth Commissions, see e.g. S. Landsman, "Alternative Re­
sponses to Serious Human Rights Abuses: Of Prosecution and Truth
Commissions", Law & Contemp. Probs 59 (1996), 81 et seq,; J.D. Tepper­
man, "Truth and Consequences", Foreign Aff 81 (2002), 128 et seq.
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during a prolonged period of civil unrest to come to terms with their
past and to make the transition to peace and democracy. Investigation
and disclosure of past abuses are sought as an alternative to prosecution
to satisfy the victim's interests and the quest for some form of account­
ability while at the same time providing for reconciliation by the deci­
sion not to prosecute.

It is not difficult to predict that such forms of amnesty will be put
into question once an international tribunal exercises jurisdiction. A
state's intent to keep certain offences from criminal punishment may be
jeopardized by international prosecution. The need to allow for recon­
ciliation is likely to conflict with the aim of the Rome Statute to fight
impunity. One of the several reasons brought forward by the United
States for its decision of 6 May 2002 to notify the UN Secretary Gen­
eral of its intent not to become a party to the treaty despite its earlier
signature was that the Rome Statute did not take due account of the
need for accepting amnesties under certain conditions.V It was argued
that a democratic decision between prosecution and national recon­
ciliation should be respected and not made by the ICC. 13 But the Rome
Statute according to the United States threatened the transition from
oppression to democracy.!" This reading of the Statute has not been un­
challenged. There are divergent views on how the Rome Statute should
be read. Some commentators argue that the ICC does not have the right
to review amnesty legislation'> while others hold that the States parties
to the Statute are even prevented from granting an amnesty in the first
place .I"

IS

14

16

13

12 The notification is reprinted at http://www.state.gov/r/pa/prs/psI2002/
9968.htm - The reasons given by the Under Secretary for Political Affairs
in his remarks to the Center for Strategic and International Studies on 6
May 2002 can be found at http://www.state.gov/p/9949.htm - See also A.
Seibert-Fohr, "The Fight against Impunity under the International Cove­
nant on Civil and Political Rights", Max Planck UNYB 6 (2002), 301 et
seq. (303).
See reasons given by the Under Secretary for Political Affairs, ibid.
Ibid.
M.H. Arsanjani, "The International Criminal Court and National Amnesty
Laws", PROC. of the 93rd ANN. Meeting, 93 ASILPROC 65, 67 (1999).
A. Schlunck, Amnesty versus Accountability: Third Party Intervention
Dealing with Gross human rights Violations in International and non In­
ternational Conflicts, 2000, 28-29. Benvenuti argues that "[i]t is rational to
think that the words "taking measures at the national level" include enact­
ing any legislation necessary to provide effective penal sanctions for per-
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N ow that the Court has been established it can be expected that
these questions will come up in a case where charges are brought for
crimes which are covered by a domestic amnesty law. Whereas it is un­
likely that a state which has proclaimed an amnesty will initiate prose­
cution by the ICC, the prosecutor may take up the matter proprio
motu, the UN Security Council may refer it to the Court'? or a state,
which did not proclaim the amnesty but whose national the accused
offender is, may initiate proceedings." In such a case the Court will
need to explore how amnesties need to be dealt with under the Rome
Statute. This is why this article tries to elaborate the relationship of the
Rome Statute to the proclamation of an amnesty and to the establish­
ment of a truth commission process.

The first part will examine whether the Statute prevents States par­
ties from proclaiming an amnesty. In the second part the question of
whether the ICC has jurisdiction to deal with cases that are covered by
a national amnesty will be analyzed. The possible options of the Court
in dealing with amnesties and truth commissions will be evaluated as
well as the effects of the Rome Statute on such amnesties. The analysis
will show that the interpretation of the complimentarity principle plays
an important role in determining whether the Court may act despite the
proclamation of a national amnesty. This principle provides that the
ICC will not be seized of a case if a state exercises effective jurisdiction
over the crimes concerned. It therefore determines the relationship
between the ICC and domestic procedures.'? It will be argued that the
Statute in pursuing the fight against impunity does not rule out entirely
alternative forms of accountability. It leaves the Court with a limited
leeway not to interfere with truth commission processes while blanket

sons committing or ordering to be committed serious crimes". See also P.
Benvenuti, "Complementarity of the International Criminal Court to Na­
tional Criminal Jurisdiction", in: F. Lattanzi/ William A. Schabas (eds),
Essays on the Rome Statute of the International Criminal Court, Vol. 1,
1999,21 - 22.

17 This is not very likely because of political considerations. The same is true
for referrals by states. See A. O'Shea, Amnesty for Crimes in International
Law and Practice, 2002,123-124.
For the question whether the Prosecutor may decline the proprio motu ini­
tiation of investigations on the basis of article 15, see below.

19 J.T. Holmes, "Complementarity: National Courts versus the ICC", in: A.
Cassese/ P. Gaeta/ ].R.W.D. Jones (eds.), The Rome Statute of the Interna­
tional Criminal Court: A Commentary, Vol. 1,2002,667 et seq.
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amnesties that do not provide for any investigatory mechanisms should
be disregarded.

II. Are the States Parties Obliged to Prosecute
Domestically under the Statute?

It has been argued that the recognition of the ICC's jurisdiction implies
the obligation of the States parties to either prosecute domestically the
crimes for which the Court has jurisdiction or to submit the relevant
cases to the ICC.2o Such an obligation would leave practically no room
for amnesties or truth commission procedures for crimes covered by
the Rome Statute. However, in contrast to the conventions based on the
traditional concept of aut dedere aut judicare,21 the Rome Statute does
not include an explicit provision on the obligation to either prosecute
or extradite the accused offender.P There is merely some reference in
the Preamble which affirms that the "effective prosecution" of the most
serious crimes of concern to the international community "must be en­
sured by taking measures at the national level and by enhancing inter­
national cooperation't.P The States parties also recall in the Preamble
that "it is the duty of every State to exercise its criminal jurisdiction

Schlunck, see note 16. Benvenuti, see note 16.
International Convention for the Suppression of Terrorist Bombings, 1997,
article 6, para. 4, ILM 37 (1998), 249 et seq.; Hague Convention for the
Suppression of Unlawful Seizure of Aircraft , article 7, UNTS Vol. 860 No.
12325; Montreal Convention for the Suppression of Unlawful Acts against
the Safety of Civil Aviation, 1971, article 7, UNTS Vol. 974 No. 14118;
Convention on the Prevention and Punishment of Crimes against Interna­
tionally Protected Persons, including Diplomatic Agents, 1973, arts 7-8,
UNTS Vol. 1035 No. 15410, International Convention against the Taking
of Hostages, 1979, article 8, UNTS Vol. 1316 No. 21931; Convention for
the Suppression of Unlawful Acts Against the Safety of Maritime Naviga­
tion, article 10, ILM 27 (1998), 668 et seq.

22 This interpretation seems to be shared by Judges Higgins, Kooijmanns and
Buergenthal of the IC] who pointed out in their Joint Separate Opinion in
the Case Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium) that jurisdiction "may be exercised [by states] on a vol­
untary basis" under the Rome Statute. Joint Separate Opinion, para. 51
(2002).
Para. 4 of the Preamble .
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over those responsible for international crimes".24 But there is no pro­
vision on prosecuting duties by the States parties in the operative part
of the Statute. To interpret article 29 which provides that "[t[he crimes
within the jurisdiction of the Court shall not be subject to any statute
of limitations" as a substantive obligation to prosecute would clearly go
beyond the text of this provision. 25

Though the drafters acknowledged that there were preexisting re­
sponsibilities of the states to prosecute the crimes as defined in arts 6 to
8 of the Statute" the Statute does not incorporate these obligations.27
They exist as part of international treaties and customary international
law independent of the Statute. This reading is supported by article 25
para. 4 of the Statute which provides that "no provision in this Statute
relating to individual criminal responsibility shall affect the responsi­
bility of States under international law". While this provision is primar­
ily intended to explain that international prosecution of individual per­
petrators does not exclude the States parties' international accountabil-

24
25

26

27

Para . 6 of the Preamble.
It is already questionable whether this provision may be read as prohibiting
statutes of limitations or whether it merely operates as a rejection to a State
party's denial to surrender on the basis of a statutory limitation in its do ­
mestic criminal legislation. See W. A. Schabas, "Article 29", in: O . Triffterer
(ed.), Commentary on the Rome Statute of the International Criminal
Court, 1999,523 et seq. (525-526, para . 7).
Some delegations in the Preparatory Committee expressed the "view that
the establishment of the Court did not by any means diminish the respon ­
sibility of States to investigate and prosecute criminal cases. .... According
to this view, the establishment of such a court was itself a manifestation of
states exercising their obligations to prosecute vigorously perpetrators of
serious crimes." Report of the Preparatory Committee on the Establish­
ment of an International Criminal Court, Vol. 1, Proceedings of the Pre­
paratory Committee, GAOR, 51st Sess., Suppl. No. 22, Doc . A/51122,
page 36, para. 156.
Most of the crimes covered by the Statute require domestic prosecution
under other treaties, like the Genocide Convention, the Apartheid Con­
vention, the Torture Convention and the Geneva Conventions, or under
customary international law. This, however, does not render the question
whether the Rome Statute prohibits the proclamation of an amnesty futile.
If a duty to prosecute had been part of the Rome Statute and an amnesty
could not be validly proclaimed by a State party it would have to be disre­
garded by the ICC automatically.
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28

30
31

ity under the principles of state responsibility.-" it also clarifies that the
Statute leaves untouched State party obligations under customary in­
ternational law and under other treaties, as the Genocide Convention.
It neither excludes such obligations nor does it incorporate these. That
the domestic prosecution is not interfered with is also evidenced in arti­
cle 80. It provides that the Statute neither affects domestic penalties nor
such domestic laws which do not provide for penalties prescribed in the
Rome Statute. The State parties may choose the penalties in the process
of domestic prosecution.I? Under the Statute they are neither obliged to
prosecute nor to impose a certain penalty.

Indeed, it is not the objective of the Rome Statute, which is con­
cerned with international prosecution and not with the international
enforcement of state obligations, to deal with prosecuting duties by the
States parties. Though there is a duty to surrender perpetrators to the
ICC30 and though a State party may avoid surrender by instituting do­
mestic prosecution," there is no genuine duty to prosecute in the Stat­
ute because it sets up an entirely different system distinct from the obli­
gation of aut dedere aut judicare. The aut dedere aut judicare principle
is based on the idea that the prosecution of perpetrators is ultimately
secured by obliging all states to either try or extradite perpetrators. It
provides for an interaction of the different domestic regimes in which
one will ultimately have to prosecute the accused. Under the Statute,
however, there is no need for a duty of states to prosecute because it is
based on the idea that if domestic prosecution on which it primarily re­
lies fails the ultimate safeguard is through international prosecution
anyway.V The ICC is therefore meant to supplement - not to enforce
- domestic prosecution.

K. Ambos, "Article 25", in: Triffterer, see note 25, 475 et seq. (490, para.
37).

29 This provision concerns in particular penalties other than those provided
for in the Statute.SeeR.E. Fife, "Article 80", in: Triffterer, see note 25, 1009
et seq. (1014).
Seearticle89.
In this case the case would need to be declared inadmissible pursuant to
article 17 para. 1, subpara. a.

32 There is an indispensable obligation to surrender perpetrators to the Court
on request pursuant to article89.
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Though the Rome Statute does not oblige the States parties to prosecute
crimes domestically there is still the question about the possible effects
of an amnesty on the jurisdiction of the ICC. Has the Court jurisdic­
tion despite an amnesty or is it binding upon the ICC?

1. The Drafting of the Statute

During the drafting of the Rome Statute no agreement could be reached
on how amnesties should be treated. Some delegations felt that the Stat­
ute should address the issue of amnesties and provide guidelines on the
matter, indicating the circumstances in which the ICC might ignore or
intervene ahead of a national amnesty.P A provision was proposed
which would have permitted the prosecution of a person by the ICC
despite an earlier trial by a domestic court, if a "manifestly unfounded
decision on the suspension of the enforcement of a sentence or on a
pardon, a parole or a commutation of the sentence excludes the appli­
cation of any appropriate form of penalty".34 The idea was to prevent
perpetrators from going unpunished. A similar proposal tried to ex­
clude the application of the ne his in idem rule in case of an amnesty"

But there was also the proposal of a provision in the Preparatory
Committee that would have prevented the Court from exercising its ju­
risdiction if the case at issue had been the subject of a nat ional decision,
for example if the case had been addressed in an official investigation,
without giving the Court the ability to review the genuine nature of the
proceedings.I" This proposal was made to prevent the Court from in-

33 GAOR, 50th Sess., Suppl. No. 22, Doc . A/50/22, 9, para. 46; GAOR, 51st
Sess.,Suppl. No. 22, Doc. A/51122, 7, para. 160.

34 Doc. A/CONF.18312/Add.1, 46, article 19.
35 The proponents of this proposal expressed the view that the exception of

subpara. b of today's article 20 should extend to parole, pardon, amnesty
etc. Report of the Preparatory Committee on the Establishment of an In­
ternat ional Criminal Court, Vo!. 1, Proceedings of the Preparatory Com­
mittee during March-April and August 1996, GAOR, 51st Sess., Supp!.
No. 22, Doc. A/51/22, 40, para . 174.

36 This alternative proposal for complementarity read: "The Court has no ju­
risdiction where the case in question is being investigated or prosecuted, or
has been prosecuted, by a State which has jurisd iction over it" . Doc.
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tervening when a national political decision is taken in a particular
case.? The United States circulated a "non-paper" suggesting that the
responsible proclamation of an amnesty by a democratic government
was relevant for the admissibility of a case.38 None of these contradic­
tory proposals, however, entered the final text of the Statute so that
there is no explicit provision on amnesties.I? There is also no provision
on amnesties in the finalized draft text of the Rules of Procedure and
Evidence adopted by the Preparatory Commission for the International
Criminal Court.'?

It has been argued that many delegations had sympathy with the
South African model of amnesty in return for truthful confession.'!
However, to elaborate a provision that would legitimize such amnesties
while preventing amnesties such as the ones which had been accorded
by South American dictators had proved elusive.f The lack of a provi­
sion on amnesties in the Rome Statute has been criticized as giving rise
to ambiguity and fear has been expressed that the matter may not be
handled discreetly.f The fact that the issue was left sublingual would
endanger democratic transitions." Whether th is is an accurate reading
needs to be analyzed with a view to the generally applicable rules of the
Statute.

44

42

41

43

A/CONF.183/2/Add.l, 42. See also Groupe de travail sur la complements­
rite et Ie mecanisme d'enclenchement, Doc. AIAC.249/1997IWG.3/CRP.2.

37 Doc. A/CONF.183/21Add .l, 42.
38 R. Wegdwood, "The International Criminal Court: An American View",

E]IL 10 (1999), 93 et seq. (96).
It was too difficult to arrive at a compromise solution. Therefore the pro­
posal on amnesties was dropped following to the coordinator's recommen­
dation. See J.T. Holmes, "The Principle of Complementarity", in: R.S. Lee
(ed.), The International Criminal Court: The Making of the Rome Statute,
1999, 41 et seq. (59). For further discussion of the drafting history regard­
ing amnesties, see ibid., 51-52; S.A. Williams, "Article 17", in: Triffterer, see
note 25, 383, 389 para. 13. According to Benvenuti the issue was merely
postponed to be determined by the Prosecutor and the Court, see Ben-
venuti, see note 16,46.
Report of the Preparatory Commission of the International Criminal
Court, Addendum, Part. I, Doc. PCNICC/2000/1/Add.1.
W.A. Schabas, An Introduction to the International Criminal Court, 2001,
68-69.
Ibid .
Wedgwood, see note 38.
Ibid .

39

40
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As laid down in the Preamble of the Statute, its States parties are deter­
mined to put an end to impunity for perpetrators of the most serious
crimes which are of concern to the international community as a
whole.t'' The ICC is intended to provide for punishment where domes­
tic prosecution fails. This is a rather far-reaching aim that seems to
cover any case of criminal impunity including amnesties."

Argument has been made that the Court does not have the right to
review the acts of national legislatures, such as amnesties." If the ICC,
however, was generally barred from considering crimes falling under its
jurisdiction in case of a national amnesty the system set up by the Rome
Statute could be seriously undermined and evaded by the simple proc­
lamation of a national amnesty.f Therefore, the effectiveness of the
system requires at the very minimum certain barriers for the acceptance
of national amnesties.

The central provision of the Rome Statute which determines
whether national proceedings are sufficient to render a case inadmissi­
ble for the ICC is article 17. It provides in para. 1:

Having regard to paragraph 10 of the Preamble and article 1, the
Court shall determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which
has jurisdiction over it, unless the State is unwilling or unable genu­
inely to carry out the investigation or prosecution;

(b) The case has been investigated by a State which has jurisdic­
tion over it and the State has decided not to prosecute the person
concerned, unless the decision resulted from the unwillingness or
inability of the State genuinely to prosecute;

45 See paras 4 and 5 of the Preamble.
46 The Preamble lead Bruer-Schafer to conclude that the Court generally has

jurisdiction despite a national amnesty. A. Bruer-Schafer, Der Intematio­
nale Strafgerichtshof, 2001, 349.

47 Arsanjani , see note 15.

According to Hafner, Boon, Riibesame and Huston there is, therefore, no
obligation of the ICC to respect national amnesties . G. Hafner! K. Boon/
A. Riibesame/ J. Huston, «A Response to the American View as Presented
by Ruth Wedgwood", EJIL 10 (1999), 108 et seq. (111).
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52

(c) The person concerned has already been tried for conduct
which is the subject of the complaint, and a trial by the Court is not
permitted under article 20, paragraph 3;

(d) The case is not of sufficient gravity to justify further action by
the Court.

Returning to the question whether the ICC should evaluate national
amnesties the following should be taken into account. The question to

be addressed under article 17 is not about the legality of a national am­
nesty but about whether the Court has jurisdiction.t? The ICC is ex­
plicitly required to determine whether a case is inadmissible. It has to

do so by evaluating whether one of the grounds for inadmissibility is
given. If it finds an unwillingness or inability of a state to prosecute an
offender and that the case is of sufficient gravity, admissibility follows
from this provision.

Admittedly, the international prosecution may undermine the effec­
tiveness of a national amnesty law.50 But in the absence of a specific
provision on amnesties the Court has to determine the admissibility of
a case on the basis of article 17. If the Court proceeds with the prosecu­
tion it is the result of the principles laid down in article 17. The power
of the Court to determine that a national amnesty is irrelevant for the
matter of international prosecution and to go forward despite the
proclamation of an amnesty therefore follows from the Court's power
to determine admissibility on the basis of cornplementarity/'!

The Court is thus called upon to determine whether an amnesty
qualifies as one of the situations described in article 17 resulting in in­
admissibility. This provision distinguishes between four different fac­
tual settings. Pursuant to para. 1, subparas a and b, a case is inadmissible
if a national investigation or prosecution is or has taken place unless
there is a genuine unwillingness or inability to carry out the investiga­
tion or prosecution. The requirement that "[tjhe case has been investi­
gated [emphasis added]"52 indicates that a case by case study by the

49 The Appeals Chamber of the Yugoslavia Tribunal in Prosecutor u. Tadic by
evaluating its jurisdiction even went into the question of competence­
competence, Case No. IT-94-1-AR72, Appeals Chamber, Decision on the
Defense Motion for Int erlocutory Appeal on Jurisdiction, 1995,6.

50 For the effects of the Rome Statute on amnesties, see below.
51 The fact that article 17 refers to the particular case makes clear that this

provision applies to all cases whether the failure to prosecute is based on a
national amnest y law or an individualized decision of a court or prosecutor.
Article 17 para.1, subpara. b. See also subpara. a.
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authorities is required. Therefore, if an amnesty precludes even an indi­
vidual investigation of the cases, covered inadmissibility cannot be ar­
gued on the basis of these subparagraphs.P

This also applies to article 17 para. 1, subpara . c which refers to the
ne his in idem rule. It provides that no person shall be tried by the ICC
for conduct for which the person has been "tried by another Court".
Where an amnesty excludes apriori the performance of a trial the provi­
sion is clearly not applicable.Y There seems to be more room to argue
that a case is inadmissible if a person is amnestied after a conviction is
pronounced because the requirement of a trial is met in these cases/"
But taking the underlying idea of the ne his in idem rule56 there is rea­
son to argue that a trial which is in fact nullified by a later amnesty does
not trigger this rule and therefore cannot render a case inadmissible for
the ICCY

The only basis on which inadmissibility could be argued with re­
spect to amnesties which do not provide for an investigation is the last
alternative of article 17 para. 1. Subpara. d provides that a case is inad­
missible if it "is not of sufficient gravity to justify further action by the
Court". It is doubtful whether this provision is generally applicable to
all cases covered by an amnesty.58 The purpose of this provis ion is to

58

55

54

53 See also R. Wolfrum, in: G. Dahml J. Delbriickl R. Wolfrum, Volkerrecht,
2nd edition, 2002, 1156. He points out that the ICC requires at least an in­
vestigation regardless of whether a national amnesty violates international
law.
C. Van den Wyngaertl T. Ongena, "Ne bis in idem Principle, Including the
Issue of Amnesty", in: Cassese et al., see note 19, 705, 726; N . Roht­
Arriaza, "Amnesty and the International Criminal Court", in: D. Shelton
(ed.), International Crimes, Peace, and Human Rights, The Role of the In­
ternational Criminal Court, 2000,77,80. Article 17 para . 1, subpara. c nei­
ther covers situations where conditional amnesty is granted in case of con­
fession before a truth commission. It is already questionable whether such
proceedings can be considered a trial as envisaged by article 20 para. 3.
Since article 20 refers to "another court", it seems to require that it is an in­
stitution similar to the ICC, hence a criminal court. See also M. Scharf,
"The Amnesty Exception to the Jurisdiction of the International Criminal
Court", Cornell Int'/ L. J. 32 (1999), 507 et seq. (525). A truth commission,
at least, does not qualify as a court.
Van den Wyngaertl Ongena, see above .

56 Article 20.

57 But see Van den Wyngaertl Ongena, see note 54.
But see Schabas, see note 41.
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exclude individual cases that, though constituting one of the crimes de­
fined in arts 6 to 8, do not amount to a serious crime which is of con­
cern to the international community. The case itself has to be of minor
gravity to render it inadmissible under this provision. The gravity needs
to be determined on the basis of the specifics of the alleged crime. It
may be reduced due to the particular facts of the crime or due to less se­
rious consequences . But taking into account that the Court's jurisdic­
tion is limited to crimes which are deemed to be the most serious in
nature, inadmissibility on the basis of the gravity of a case should be
interpreted narrowly providing for an exception only in limited cases.

The proclamation of an amnesty does not alter the gravity of the in­
dividual cases covered. The character and seriousness of the crime does
not change. The suffering by the victims is equally grave with or with­
out the proclamation of an amnesty. Considerations that an amnesty fa­
cilitated the transition to peace seem out of place when it comes to the
gravity of a case. After all, evaluating the gravity is not a question of
appropriateness of prosecution. It is one which is informed by the seri­
ousness of the alleged crime itself. The decision that a case is not of suf­
ficient gravity is to be distinguished from the rules concerning the ini­
tiation of an investigation by the Prosecutor.59 Article 53 provides that
the Prosecutor shall among others consider whether an investigation
would serve the interests of justice.60 Contrary to this provision, article
17, which determines the admissibility of a case, is not the right place to
deal with questions of appropriateness that is informed by circum­
stances outside the crime.

There is another argument against assuming inadmissibility on the
basis of article 17 para. 1, subpara. d.61 If a national amnesty precludes
every form of investigation, the very minimum requirement for dealing
with the crimes for which the ICC has jurisdiction, there has not been
any coming to terms with the past which might reduce the need for the
Court's involvement . In such cases further action by the Court is in-

59 See Chapter IV, 1.

60 Article 53, para. 1, subpara. c and para . 2, subpara. c. Para. 1, subpara. c
provides that the Prosecutor shall take into account the gravity of the crime
and decide whether "there are nonetheless substantial reasons to believe
that an investigation would not serve the interests of justice". The term
"nonetheless" indicates that there may be circumstances that reduce the
interest of justice despite an unchanged gravity of the crime.
This argument applies especially to those who argue that the gravity of a
case needs to be evaluated on the basis of the exceptional circumstances
that led to the proclamation of an amnesty.
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deed justified. After all, subpara. d should not be applied in a way that
renders the requirements of the other subparas, especially the conduct
of an investigation, meaningless. Therefore, the application of subpara.
d should be reserved to exceptional cases where the crime committed
was of minor gravity in order not to undermine the jurisdiction of the
ICC. A domestic amnesty, however, does not warrant the conclusion
that a case is inadmissible due to insufficient gravity of the case.

The conclusion that cases covered by an amnesty without investi­
gatory mechanism are admissible for the ICC leads to the question
whether this also applies to amnesties which provide for an investiga­
tion by a truth commission.

3. Truth Commissions under Article 17

Taking into account that article 17 gives special attention to the conduct
of an investigation there seems to be more room to argue that a truth
and reconciliation process as a form of extrajudicial proceedings satis­
fies the requirements for complimentarity therefore excluding a trial by
the ICC. Whether this is accurate depends on the question whether
procedures that rule out criminal prosecution but set up an alternative
mechanism provide for the accountability envisaged by the Rome Stat­
ute.

a. Criminal versus Non-criminal Investigation

As indicated above, a case is inadmissible if it is being or has been in­
vestigated or prosecuted by a state unless the state is or was unwilling
to carry out the investigation or prosecution.S The first question to be
addressed is whether a truth commission mechanism constitutes an in­
vestigation as envisaged by article 17. Since this provision requires that
the case at issue is or has been investigated, an individualized case-by­
case study is necessary. There has been discussion as to whether a
criminal investigation is necessary.P If this was the case a truth comrnis-
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During the process of inquiry article 17, para. 1, subpara. a is relevant while
subpara. b is applicable after the completion of the inquiry.
Scharf, see note 54, 525. Roht-Arriaza argues that criminal justice is the
goal of the investigation envisaged by article 17. Roht-Arriaza, see note 54,
77, 79. See also Holmes, in: Lee, see note 39, 77. But according to Wolfrum
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sion as an alternative to criminal prosecution would not satisfy the re­
quirements of article 17 para. 1, subparas a and b with the result that a
case that has been dealt with by such a mechanism would be admissible
under this provision.

It has been argued that article 17 envisages cases in which investiga­
tion is conducted with intent to criminally prosecute and punish the
offenders and where prosecution fails due to insufficient evidence.v' But
its text does not rule out non-criminal investigations. Instead it refers to

investigation or prosecution.v It is not specified that the decision not to

prosecute needs to be based on the factual outcome of the investiga­
tion.66 Even if it is argued that the provision envisages investigations
leading to a decision whether or not to prosecute, this would exclude
only a truth commission mechanism that generally provides for crimi­
nal impunity independent of the outcome of the investigation. But it
would still cover case-by-case investigations resulting in an individual­
ized grant of criminal impunity which, like in the case of South Africa,
depends on an admonition by the offender.

Another argument brought forward to require a criminal investiga­
tion is the provision of article 17 para. 2.67 This provision gives guid­
ance for the evaluation whether a state is unwilling to prosecute. Such
unwillingness results in the admissibility of a case despite the conduct
of an investigation or prosecution. Article 17 para. 2 provides:
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66

67

a criminal investigation is not necessary under article 17. Wolfrum, see note
53,1156.
This is the position taken by O'Shea who concludes that a decision to grant
amnesty to the accused never does affect the jurisdiction of the ICC. Ac­
cording to him the failure to prosecute based on amnesty amounts to an in­
ability to prosecute. O'Shea, see note 17, 126.
Article 17 para. 1, subpara. a.
See subpara. b.
Scharf, see note 54, 525; O'Shea, see note 17. See also J. Gavron, "Amnes­
ties in the Light of Developments in International Law and the Establish­
ment of the International Criminal Court", ICLQ 51 (2002), 91 et seq.
(111). But see Broomhall who argues that "an amnesty granted in the con­
text of a 'truth commission' process could be considered an 'investigation'
followed by a bona fide decision not to proceed for purposes of article 17
(1)(b)". B. Broomhall, "The International Criminal Court: A Checklist for
National Implementation", in: Association Internationale de Droit Penal
(ed.), ICC Ratification and National Implementing Legislation, 1999, 113
et seq. (144).
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In order to determine unwillingness in a particular case, the Court
shall consider, having regard to the principles of due process recog­
nized by international law, whether one or more of the following
exist, as applicable:

(a) The proceedings were or are being undertaken or the national
decision was made for the purpose of shielding the person con­
cerned from criminal responsibility for crimes within the jurisdic­
tion of the Court referred to in article 5;

(b) There has been an unjustified delay in the proceedings which
in the circumstances is inconsistent with an intent to bring the per­
son concerned to justice;

(c) The proceedings were not or are not being conducted inde­
pendently or impartially, and they were or are being conducted in a
manner which, in the circumstances, is inconsistent with an intent to
bring the person concerned to just ice.

The reference to an intent to bring the person concerned to justice in
subparas band c has been interpreted as indicating that a criminal in­
vestigation is necessary.f It is already questionable whether intent to
bring a person to justice requires an investigation aiming at the prose­
cution of the accused or whether alternative forms of accountability are
also permissible. Furthermore, there is reason to doubt that para. 2 lim­
its a priori the possible avenues of investigation envisaged by para. 1 of
article 17. It merely gives guidance as to the second element, namely
whether there is an unwillingness to prosecute. Only if there is an un­
justified delay or a lack of independence which is inconsistent with an
intent to bring a person to justice can it be concluded that there was
unwillingness. A lacking of intent to bring a person to justice alone
does not suffice.s? To conclude that a criminal investigation is required
would therefore go beyond the scope of para. 2. It is, therefore, more
appropriate to ask first whether an investigation has taken place with­
out limiting it to criminal investigations and then to inquire whether the
state is or was unwilling to prosecute. Under this reading a truth com­
mission mechanism providing for individualized amnesty satisfies the
requirement of an investigation so that the admissibility of a case de­
pends on the question whether there was unwillingness of the state to
prosecute.

68

69
Ibid .

Only if the proceedings were made for shielding the accused from criminal
responsibility pursuant to article 17 para. 2, subpara. a or if subparas b or c
are met, an unwillingness can be assumed.
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b. The Meaning of Unwillingness to Prosecute

To determine unwillingness, the Court will have to consider whether
there has been a shielding from criminal responsibility, an unjustified
delay or any bias in the proceedings. In most cases truth commissions
are not problematic for reason of delay or bias which would render a
case admissible for prosecution by the Court.P Therefore, if the inves­
tigation by a truth commission is conducted independently, impartially
and in a timely manner the unwillingness to prosecute rendering the
case admissible depends on the question whether the proceedings by
the truth commission or the national decision not to prosecute had the
purpose of shielding persons from criminal responsibility."

Some authors argue that the grant of criminal impunity is made
clearly with such an intent.i? However, if criminal punishment is
waived by a truth commission in the interest of re-establishing peace
the purpose is not to shield individual persons but to serve a greater
objective at the expense of criminal justice. The non-prosecution is
merely a means to this end. This suggests that a state in such cases is not
unwilling genuinely to carry out the prosecution as required by article
17.73 The decision of the ICC, therefore, will ultimately depend on an
evaluation whether the shielding of the perpetrators was the genuine
purpose of the truth commission mechanism or whether non­
prosecution was used as a means to achieve a legitimate higher purpose.
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According to subpara . c a case is admissible despite the conduct of an in­
vestigation if the proceedings were or are not conducted independently or
impartially and in a manner inconsistent with an intent to bring the person
concerned to justice. These are cumulative requirements so that unwilling­
ness pursuant to this provision fails if there is either no intent to bring the
offender to justice or if the proceedings are independent and impartial.
Broomhall, see note 67, 145. Since both requirements stand side by side,
impartiality cannot be derived from the mere lack of intent to criminally
prosecute.
See article 17 para. 2, subpara. a.
According to Gavron the shielding is the intended consequence of an am­
nesty. Gavron, see note 67, 111. Dugard argues that an amnesty results
from an unwill ingness of the state to prosecute. J. Dugard, "Dealing with
Crimes of a past Regime. Is Amnesty still an Option", L]IL 12 (1999), 1014
et seq.
See article 17 para . 1, subparas a and b. Schabas, see note 41,69; Wolfrum,
see note 53, 1156.
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To be clear, it is not sufficient to maintain that the waiver of criminal
responsibility was a means to an end. In determining a legitimate pur­
pose for the waiver of criminal punishment special attention should be
given to the purpose of the Rome Statute. Taking into account that it is
intended to put an end to impunity for the most serious crimes, the ex­
ception for truth commissions should be narrowly interpreted." How­
ever, if it is in the interest of peace and security and if prevention of fu­
ture crimes is not put into question - the reasons given in the Pream­
ble for the establishment of the ICC75 - a truth commission mecha­
nism should be more readily accepted." Not to prosecute is sometimes
the necessary means to achieve peace and security." Especially in situa­
tions where transition to peace and security depends on the abandon­
ment of prosecution, argument can be made against prosecution by the
ICC.78 The drafters of the Rome Statute were aware of this problem
and wanted the complementarity regime to take account of national
reconciliation initiatives entailing legitimate offers of amnesty or inter­
nationally structured peace."? Not to criminally prosecute in such in­
stances where it is necessary to establish peace does not result in blank
impunity because accountability may also be realized by non-judicial
efforts even if they fall short of criminal prosecution.

For the ICC to accept a truth commission mechanism as sufficient it
is therefore necessary that it was established to serve peace and security.
This issue needs to be determined on the basis of the particular factual
situation in a country.s? If there is a responsible democratic decision

80

77

74

75

78
79

Scharf, see note 54, 527.
Paras 3 and 5 of the Preamble.

76 This is the reason given in para. 5 of the Preamble for the fight against im­
punity.
See C. Villa-Vicencio, "Why perpetrators should not always be prosecuted:
Where the International Criminal Court and Truth Commissions meet",
Emory Law Journal 49 (2000), 205 et seq. (221).
Scharf, see note 54, 526.
GAOR, 51st Sess., Supp , No. 22, Doc. N51122, 37, para. 160.
Broomhall who maintains that the determination under article 17 para. 2,
subpara. a needs to be made on the basis of all circumstances, including the
reasons for the decision not to prosecute. Broomhall, see note 67, 145. For
the scope of the ICC's evaluation, see J.E . Mendez, "National Reconcilia­
tion, Transnational Ju stice, and the International Criminal Court", Ethics &
Int'l Aff. 15 (2001), 25 et seq. (43). He accords to the state a strong pre­
sumption in favour of deferring to its amnesty if efforts have been made to
live up to international obligations.
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that seeks to reconcile the demand for justice with a pressing need for
reconciliation by establishing an alternative mechanism of inquiry
dealing with the past and thereby providing for the prevention of future
atrocities and if there is an alternative form of redress for the victims,
argument can be made that the decision was not made for the purpose
of shielding persons from criminal responsibility. The more provision is
made for the attainment of justice, for example by a mechanism to dis­
cover the truth and attribute individual responsibility to the perpetra­
tors of the crimes and by alternative sanctions, the more reluctant the
ICC should be to interfere. In such instances the Court may conclude
that the ultimate goal of the Rome Statute to provide for the most at­
tainable peace and justice has already been served.f After all, under the
complimentarity principle only such cases are admissible that have not
been dealt with satisfactory on the national level. Whether domestic
procedures are satisfactory needs to be determined by taking due ac­
count of the purpose of the Rome Statute.V

The more serious a crime is, however, the more likely peace and se­
curity will be affected and the more reluctant the ICC should be to re­
frain from international prosecution.P It is questionable whether an
amnesty for acts of genocide paralleled by an investigatory procedure
may render a case inadmissible at all. The fact that genocide is one of
the most serious offences that affects humanity as a whole is an impor­
tant factor to be taken into account when evaluating the indispensabil­
ity of international prosecution for genocide.

c. The Relevance of State Obligations to Prosecute

The argument has been made that the Court should not defer to an am­
nesty (including conditional amnesties) if the state proclaiming the am-

8!
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See also Scharf who established a catalogue of several criteria to guide the
ICC. Scharf argues that the ICC should be reluctant to defer to an amnesty
in situations involving violations of international conventions that create
obligations to prosecute. Scharf, see note 54, 526 et seq.
Consequently complementarity does not only apply to national criminal
prosecution but also to other internal processes of accountability.
Dugard argues that apart from genocide, grave breaches of the Geneva
Conventions and war crimes were not appropriate for an amnesty. Dugard,
see note 72, 1015. Scharf wants the ICC to consider whether the offences at
issue constitute grave breaches of the Geneva Conventions or genocide, for
which there is an international obligation to prosecute. Scharf, see note 54,
526.
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85

86

nesty acted contrary to an obligation to prosecute under another inter­
national convention.f Such an obligation exists for most crimes for
which the ICC has jurisdiction so that the Court would need to inter­
fere with a broad range of truth and reconciliation processes .P While
the Conventions on genocide, torture, apartheid and the Geneva Con­
ventions are addressed to states and not to international institutions, it
could be argued that states which are bound under these conventions to
punish offenders of serious crimes were barred from raising objections
against the jurisdiction of the ICC on the basis of the respective inter­
national norm. After all the purpose of the ICC is to come in where a
State party fails to prosecute the most serious offenses. The Rome Stat­
ute in its Preamble affirms that "the most serious crimes of concern to
the international community as a whole must not go unpunished and
that their effective prosecution must be ensured by taking measures at
the national level and by enhancing international cooperation't.f"

However, the substantive duty of a state to prosecute domestically
derived from another treaty should be distinguished from the question
whether the ICC as an international tribunal has jurisdiction.V There is
no automatism that triggers the jurisdiction of the Court as soon as a
state proclaims an amnesty contrary to its obligation to prosecute. Ju­
risdiction cannot be derived from such substantive provisions. The
Genocide Convention in its article VI, for example, provides that per­
petrators of acts of genocide "shall be tried by a competent tribunal of
the State in the territory of which the act was committed, or by such
international penal tribunal as may have jurisdiction" (emphasis added).
Whether the international court has jurisdiction must be determined on
the basis of the Rome Statute.

As pointed out earlier, the duty to prosecute domestically has not
been incorporated into the Rome Statute. Furthermore, the jurisdiction
of the ICC under the Rome Statute is a limited one, limited not only to

84 J. Dugard, "Possible Conflicts of Jurisdiction with Truth Commissions",
in: Cassese et al., see note 19, 693 et seq. (703) ; Scharf, see note 54, 526;
Roht-Arriaza, see note 54, 78.
See note 27.
Scharf argues that the Preamble suggest that deferring a prosecution be­
cause of a national amnesty would be incompatible with the purpose of the
Court. Scharf, see note 54, 522.

87 According to Wolfrum the ICC does not have the competence to probe an
amnesty on the basis of public international law. Wolfrum, see note
53,1156.
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certain crimes, but also by the principle of complementarity. Article 17
explicitly provides for certain exceptions to the Court's jurisdiction. If
article 17 excludes the ICC's jurisdiction for certain cases it does not
matter whether a State party under a different international norm is
obliged to prosecute certain crimes domestically.P As indicated above,
in very limited circumstances the overall goal of the Statute to protect
peace and security may better be served by not interfering with a do­
mestic alternative mechanism of dealing with past crimes. In such cases,
criminal prosecution by the ICC is no longer warranted despite the oc­
currence of grave crimes.s? That the existence of a duty to prosecute
does not per se determine the admissibility of a case is also evidenced by
the fact that the ICC may exercise its jurisdiction even if the state where
the crime occurred can justify the failure to prosecute with the lack of
an international norm requiring domestic prosecution.

The assertion that a duty to prosecute does not render a case auto­
matically admissible for the ICC, however, does not prevent the Court
from considering the underlying idea of such international obliga­
tions.90 The fact that an international treaty reflecting customary inter­
national law mandates domestic prosecution of certain crimes is an in­
dication for the belief that the punishment of such crimes due to their
gravity is within the interest of the international community and neces­
sary for global peace and security which the ICC seeks to protect. As
indicated above, the nature of the charges evaluated by other sources of
international law should be taken into account when determining the
admissibility of a case despite a national amnesty," This does not mean
that all serious crimes which require domestic prosecution under inter­
national law need to be prosecuted by the ICC. Instead, the seriousness
needs to be balanced against the interest in peace and reconciliation
pursued by a truth commission. If international law in the interest of
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Similar G. Meintjes, "Domestic Amnesties and International Accountabil­
ity", in: Shelton, see note 54, 83 et seq. (90).
In such cases the concern of the international community warranting
prosecution by the ICC is diminished. After all, para. 4 of the Preamble re­
serves its call for international cooperation to the most serious crimes of
concern to the international community.
Mendez argues that the ICC will have to judge each case on the basis of the
principles of international human rights law. Mendez, see note 80, 42. See
also article 21 para. 1, subpara. b which provides that the Court shall apply
in the second place applicable treaties and principles and rules of interna­
tional law,
Scharf, see note 54, 524.
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establishing lasting peace and security provides for minimum require­
ments for the acceptance of an amnesty, for example the conduct of an
investigation, such requirements should be taken into consideration by
the ICC when determining whether a conditional amnesty may be ac­
cepted in the interest of reestablishing peace.

d. The Competence of the ICC

Under the above analysis, article 17 leaves the Court with a certain
margin to argue that under limited and compelling circumstances a case
that is subject to an individualized inquiry by a truth commission is in­
admissible despite a waiver of criminal punishment.i" Doubts have been
expressed as to whether the ICC is the most competent and appropriate
institution to assess the necessity of an amnesty or truth commission
process.P To counter this argument it is necessary to have a closer look
to the functions of the ICC. The Court will have to evaluate the factual
situation - a function which is not unusual for a court - and it will
need to determine whether non-prosecution was used to be a means to
achieve a purpose for which the Rome Statute stands. Since it is the
ICC's mandate to ensure that the framework of the Rome Statute is not
undermined and to enhance its lasting goals the Court seems to be the
proper institution to deal with such issues.?" What the Court does in
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Inadmissibility can, however, not be argued on the basis of article 17 para .
1, subpara. c which requires that the person concerned has already been
tried for the same conduct referring to the ne bis in idem rule of article 20.
It is already questionable whether a truth commission process can be con­
sidered a trial as envisaged by arts 17 para. 1, subpara. c and article 20 para.
3. Trial by "another court" and the reference in article 20 to criminal re­
sponsibility seems to envisage a criminal trial. Van den Wyngaertl Ongena,
see note 54, 727. A truth commission, at least, does not qualify as a court
which is the institution explicitly referred to in article 20. Gavron, see note
67, 109; Dugard, see note 84, 702; Scharf, see note 54, 525. But see G.K.
Young, "Amnesty and Accountability", U.C.D.L. Rev. 35 (2002), 427 et
seq. (469).
Gavron, see note 67, 112.
Hafner, Boon, Riibesame and Huston argue that the ICC represents the
interest of the world community in the prosecution of international crimes
for which it has jurisdiction and that it therefore is the competent institu­
tion to balance the interests for ensuring reconciliation with the interest in
prosecution. Hafner! Boonl Riibesamel Huston, see note 48, 113. But Ellis
who proposes a Third Party Advisory Council to provide recommenda­
tions on whether a country is able to carry out proceedings envisaged by
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these instances is not to arrive at a political decision but to determine its
jurisdictional reach on the basis of the guidelines provided by article 17
and the Preamble of the Rome Sratute." As mentioned earlier, the
power of the Court to monitor judicial processes of a state is inherent
in the complimentarity rule of article 17 which explicitly requires the
Court to determine its jurisdictional reach/"

e. The Effects of Inadmissibility on Third Party Jurisdiction

There has been discussion on whether the admissibility decision of the
Court is binding on all States parties so that they are prevented from
initiating domestic criminal procedures if the Court holds that a case is
inadmissible.V If the ICC decides not to prosecute a case which is sub­
ject to a truth commission process on the basis of article 17, those states
which do not agree with such procedures may be inclined to step in and
take up criminal proceedings either on the basis of the nationality of the
victim or of the accused or on the basis of universal jurisdiction. Well
before the establishment of the ICC there were instances where crimi­
nal proceedings were initiated by the authorities of a state with regard
to crimes which had been amnestied by the state where they had been
committed. One example is Spain which started investigation of crimes
against Spanish nationals despite the Chilean amnesty degree. These
proceedings led Spanish authorities to issue an arrest warrant for Chile's
former head of state General Augusto Pinochet who received medical
treatment in the United Kingdom." Taking these instances together

article 17. M.S. Ellis, "The International Criminal Court and its Implica­
tions for Domestic Law and National Capacity Building", Fla.]. Int 'l L. 15
(2002),215 et seq. (240).

95 The state proclaiming the amnesty may be accorded a certain margin of ap­
preciation in the evaluation of the factual circumstances provided it makes
a good faith-effort to provide for accountability while re-establishing peace
and security. Mendez, see note 80, 43.

96 Mendez holds that the Rome Statute is clear in placing responsibility on the
ICC for deciding whether a domestic amnesty should bar international
prosecution. Mendez, see note 80, 39.

97 For the discussion of this issue see Arsanjani, see note 15,68.
98 The immunity issue was dealt with by the House of Lords. N.S. Rodley,

"Breaking the Cycle of Impunity for Gross Violations of Human Rights:
The Pinochet Case in Perspective" , Nordic]. Int' l L. 69 (2000), 11 et seq.;
J. Brohmer, "Immunity of a Former Head of State General Pinochet and
the House of Lords: Part Three ", LJIL 13 (2000), 229 et seq.
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99

with the increased willingness of some states to assume universal juris­
diction, as evidenced for example in the Belgium legislation?", the ques­
tion will eventually arise whether the decision of the ICC not to prose­
cute certain cases covered by a truth commission process would bar na­
tional courts of other states from prosecuting these cases.

Argument has been made that the interest of the world community
in the prosecution of the crimes enumerated by the Rome Statute rests
with the ICC and therefore no longer with the States parties.P? There
is, however, nothing in the Rome Statute that supports this assumption.
While the reasons given by the Court may convince a third state not to
exercise jurisdiction the mere fact that the Court determines that a case
is inadmissible under article 17 has no binding effect on the States par­
ties to the Statute. The only provision that inhibits a State party from
prosecution is article 20 para. 2. It provides that" [no] person shall be
tried by another court for a crime referred to in article 5 for which that
person has already been convicted or acquitted by the Court." A deci­
sion by the Court that a case is inadmissible on the basis of comple­
mentarity is neither a conviction nor an acquittal. Therefore, the Rome
Statute does not provide that the decision is binding on other States
parties. The question whether third states may go forward prosecuting
crimes despite an amnesty proclaimed by the country where they were
committed is one which has to be determined on the basis of the rules
of jurisdiction. Arguably, the fact that the ICC concluded that it had no
jurisdiction because a prosecution was not in the interest of peace and

A 1993 Belgium law entrusted Belgium courts with jurisdiction over of­
fences such as grave breaches of the Geneva Conventions, their Additional
Protocols, and crimes against humanity, regardless of where the offence
was committed. Law of 16June 1993 «concerning the Punishment of Grave
Breaches of the International Geneva Conventions of 12 August 1949 and
of Protocols I and II of 8 June 1977 Additional Thereto", as amended by
the Law of 19 February 1999 «concerning the Punishment of Serious Vio­
lations of International Humanitarian Law" . An arrest warrant issued on
the basis of this law was at issue before the ICJ in Arrest Warrant of 11
April 2000 (Democratic Republic of the Congo o. Belgium), Judgment of 14
February 2002. The law was amended by the Belgian Parliament in 2003 re­
stricting the scope of the law so that a link to Belgium-like the nationality
of the victim or the alleged criminal-is now required.

100 Hafner! Boon/ Riibesame/ Huston, see note 48, 113.
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security may inform the question whether there is a universal interest in
the prosecution and thus whether a state has universal jurisdiction.l?'

I~ Alternative Options to Deal with Amnesties

Since the Court according to the above analysis has jurisdiction for a
broad range of cases covered by an amnesty, especially those that have
not been subject to an investigation, the question remains whether the
Prosecutor and the Court in addition to article 17 are given the option
or are even obliged not to prosecute such crimes on other grounds.

1. Denial of Investigation for Lacking Interest of Justice?

If a matter covered by an amnesty is referred to the Court pursuant to
article 13, the Prosecutor may refrain from prosecution despite admis­
sibility if it would not serve the interests of justice. Article 53 para. 1,
subpara. c provides that the Prosecutor in the pre-investigatory stage
may determine that there is no reasonable basis to proceed because
"[tjaking into account the gravity of the crime and the interests of vic­
tims, there are nonetheless substantial reasons to believe that an investi­
gation would not serve the interests of justice". Similarly, upon investi­
gation, the Prosecutor may conclude that there is not a sufficient basis
for prosecution because "[a] prosecution is not in the interests of jus­
tice, taking into account all the circumstances, including the gravity of
the crime, the interests of victims and the age or infirmity of the alleged
perpetrator, and his or her role in the alleged crime".102 The ultimate
decision lies with the Pre-Trial Chamber of the Court.I'"

A number of commentators cite this provision as providing the
Court with the necessary flexibility to defer to an amnesty despite the
admissibility of cases covered by an amnesty or alternative mecha-

101 Ibid. For the issue of universal jurisdiction, see also G. Meintjes/ J. E. Me­
ndez, "Reconciling Amnesties with Universal Jurisdiction", International
Law Forum 2 (2000), 76 et seq.; R. Boed, "The Effect of a Domestic Am­
nesty on the Ability of Foreign States to Prosecute Alleged Perpetrators of
Serious Human Rights Violations", Cornell j. Int'l L. 33 (2000),297 et seq.

102 Article 53 para. 2, subpara. c.
103 Article 53 para. 3, subpara. b.
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nism.P' There is, however, reason to doubt, whether article 53 is the
appropriate legal basis for these issues. Though it lists a number of case­
specific factors that indicate whether the prosecution is in the interest of
justice, like the gravity of the crime, the age and the role of the alleged
perpetrator, it does not refer to situations where an amnesty is granted
for the purpose of reconciliation.105 Instead it explicitly requires the
consideration of the interests of the victims. Since unconditional am­
nesties without investigatory mechanism usually compromise the inter­
ests of the victims for the sake of reconciliation it is difficult to argue
that international prosecution is not in the interest of justice taking due
account of the victims' interests.

Apart from the interests of the victims, it is questionable whether
justice itself is better served by deferring to a national amnesty. It is
rather peace and security than justice that is served by the proclamation
of an amnesty. 106 It has been argued that amnesty is a political act, in
which the element of justice in a judicial sense does not figure.l'? To re­
quire justice in such a strict sense is probably not appropriare.P'' Justice
may also be served by alternative means of establishing accountabil­
ity.109 Arguably, the inquiry process by a truth commission already
serves the interest of justice! '? and there is no additional need for inter­
national prosecution. However, if no investigation has taken place the
interest of the victims in obtaining justice can hardly be served. These
considerations are already part of the evaluation under article 17.11l Ac-

104 Dugard, see note 72,1014; Gavron, see note 67,110; Roht-Arriaza, see note
54,81; R.J. Goldstone/ N. Fritz, "In the Interests of Justice' and Independ­
ent Referral: The ICC Prosecutor's Unprecedented Powers", LjIL 13
(2000), 655 et seq. (662).

lOS Roht-Arriaza, see note 54, 81.
106 To my mind "justice" in this context is not a "fluid notion of the protection

of the rights of man". See the different definitions of justice outlined by
O'Shea. O'Shea, see note 17, 317. Considering the purpose of the Rome
Statute as expressed in the Preamble it rather describes the necessity of
holding someone accountable for crimes committed. O'Shea argues that
article 53 is about the "justice of the case". Ibid.

107 Arsanjani, seenote 15, 67.
108 Goldstone/ Fritz, seenote 104,662.
109 The term restorative justice is used to distinguish such forms from retribu­

tive justice.
110 Gavron, see note 67, 110.

111 It is interesting to note that the authors who favour a decision by the
prosecutor on the basis of article 53 ultimately refer to factors that also in-
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cording to the above given interpretation of article 17, a case covered by
a conditional amnesty is inadmissible under certain circumstances.
There does not seem to be additional room for the Court's discretion to
defer to national amnesties for the interest of justice.U- If the analysis
under article 17 reveals that the Court has jurisdiction despite the con­
duct of an investigation in the interest of peace and security, it can
hardly be argued that the prosecution is not in the interest of justice.U?
Therefore, if a case is referred to the Court which is covered by an am­
nesty and if the case is admissible according to the above given inter­
pretation of article 17 - for example due to a lack of investigation ­
the Prosecutor should not defer to the amnesty relying on article 53.

2. Discretion Regarding proprio motu Investigations

In cases where a matter, for political considerations, is not referred to
the Court by a State partyt!" or by the Security Council, the Prosecutor
is left with the decision whether to start investigations proprio motu.
The Prosecutor may receive information from victims, their families,
international organizations or non-governmental organizations. It has
been argued that article 15 gives the Prosecutor the power to decline to

form the above given interpretation of article 17, namely the gravity of the
crime concerned, the interests of the victims, whether a quasi-judicial in­
quiry has taken place and whether the amnesty was granted by the offend­
ers themselves. Dugard, see note 84, 703; Goldstone/ Fritz, see note 104,
665.

112 The Prosecutor would run counter to the general framework of the Statute
that intents to end impunity (Preamble, para. 5.) and provides that the
Court shall have jurisdiction under article 17 para. 1, subparas a and b if
not even an investigation has taken place if he denied investigations of cases
covered by a national unconditional amnesty where no such domestic in­
vestigationhas taken place.

113 If, however, one follows a more rigid interpretation of article 17 not pro­
viding for any exception for truth commissions, article 53 is the only alter­
native for a discretionary power of the ICC not to prosecute crimes cov­
ered by an amnesties. Dugard, see note 72, 1014. According to Dugard the
Court may also have regard to an amnesty in mitigating the sentence. Ibid.,
1014.

114 Such a referral depends on the requirements of article 14.
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exercise her or his discretion to prosecute proprio motu with the argu­
ment that a domestic amnesty should not be interfered with.l1s

Article 15 para. 1 indicates that the Prosecutor is provided with a
fairly wide discretion as to whether to initiate investigations proprio
motu. There is, however, reason to doubt whether this discretion
should be used by the Prosecutor to generally abstain from prosecuting
crimes which have been amnesties without the conduct of a domestic
investigation process . In exercising her or his discretionary powers the
Prosecutor is well advised to take account of the framework set by arti­
cle 17. As indicated above there may be cases which are inadmissible for
the ICC to deal with because a truth and reconciliation is in process or
has been conducted. If, however, no investigation has taken place, a case
is admissible and an investigation by the Prosecutor should not be de­
nied because of the national amnesty. The consideration that certain al­
ternative mechanisms of accountability should not be interfered with in
the interest of peace and security can be taken care of under article
17.116 To go beyond this provision would nullify the investigation re­
quirement that is at least an emerging rule of international lawll7 and
explicitly referred to in article 17.

In any case it is doubtful whether the decision to defer to an am­
nesty should be made by the Prosecutor. The Prosecutor's task is to
"analyse the seriousness of the information received"!" and to submit
to the Pre-Trial Chamber a request for authorization of an investigation
if he concludes that "there is a reasonable basis to proceed with an in­
vestigation ...".119 This is an evidentiary test, not one of appropriate­
ness.120 The seriousness is concerned with the nature of the alleged
crime as well as the strength of the incrimination contained in the in­
formarion.V! To determine the seriousness of the information and the
reasonable basis for an investigation the Prosecutor needs to determine

115 Dugard, see note 72,1014.
116 Dugard who argues that it is possible that a genuine amnesty may be pro­

tected by prosecutorial discretion, reads article 17 more narrowly and ar­
gues that it is difficult to argue that conditional amnesties do not result
from an unwillingness to prosecute. This is why he tries to solve the prob­
lem by applying arts 15 and 53. Dugard, see note 84, 702.

117 Seibert-Fohr, see note 12,328 seq.
118 Article 15 para . 2.

119 Article 15 para . 3.
120 M. Bergsmo/ J.Pejic, «Article 15", in: Triffterer, see note 25,365.
121 Ibid.
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whether the facts before him justify the conclusion that there is reason­
able ground that an investigation may lead to a conviction. This con­
cerns primarily the questions whether the information is reliable,
whether the matter can be qualified as a crime as defined in arts 6 to 8 of
the Statute, how serious the alleged crime was and whether an investi­
gation may provide the factual basis for prosecution.P? Article 15
therefore does not seem to be the right place to deal with political con­
siderations on amnesties.V'

To sum up, the question whether crimes that fall under a national
amnesty should be prosecuted by the ICC should preferably, be dealt
with on the basis of article 17, rather than on arts 15 or 53. 124 Article 17
with the requirement of an investigation and the factors spelled out to
determine a state's unwillingness to prosecute gives better guidance for
the issues at stake than the provisions on the initiation of an investiga­
tion. 125 It thereby refutes the above cited criticism that the issue of am­
nesty was left to the unfettered discretion of the ICC or its Prosecu­
tor. 126

122 According to Hoffmeister and Knoke questions about the Court's juris­
diction and the admissibility do not matter at this stage. F. Hoffmeister! S.
Knoke, "Das Vorermittlungsverfahren vor dem Internationalen Strafge­
richtshof - Priifstein fur die Effektivitat der neuen Gerichtsbarkeit im Vol­
kerstrafrecht", ZaoRV 59 (1999), 785 et seq. (792). Bergsmo and Pejic while
talking about an unconditional and discretionary initiation right of the
Prosecutor point out that the exercise must be guided by the principle of
the most serious crimes of international concern. Bergsmol Pejic, see note
120,364-365, paras 9 and 13.

123 The preference for a solution under article 17 may be especially appealing
for lawyers with a civil law background where the evidence guides pre­
dominantly the decision of the prosecutor while public interests play an
important rule in common law jurisdictions. For this difference, see Gav­
ron, see note 67, 110.

124 But see Roht-Arriaza, see note 54, 81; Goldstonel Fritz, see note 104, 662.
125 This is not to oblige the Prosecutor to investigate and prosecute any case

for which the ICC has jurisdiction. But once a case is admissible the selec­
tion should not be guided by political considerations like the reasons to

sustain the effectiveness of a national amnesty.
126 See note 38.
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3. Deferral of Investigation due to a Security Council
Resolution

583

There is still one option which will prevent the ICC from considering a
case covered by an amnesty even if the case is admissible under the
Rome Statute. The Court will be barred from investigation and prose­
cution pursuant to article 16 if the Security Council adopts a resolution
under Chapter VII of the UN Charter requesting the Court not to pro­
ceed with the proceedings for a period of 12 months. 127 The request
may be renewed. The reference to Chapter VII indicates that a threat to
peace pursuant to article 39 of the UN Charter is necessary for such a
request. It has been argued that a situation in which refusal to recognize
a national amnesty constitutes a threat to international peace was diffi­
cult to contemplate.V'' But if the ICC proceeded despite an amnesty
which forms part of a UN brokered peace agreement and which is the
only means to end a serious conflict, the transition to peace might be
weakened due to massive protests in the respective country, or even
earlier the parties to the conflict might be less willing to accept such an
agreement. This provides ample argument for the power of the Security
Council to request a stay of prosecution in order not to jeopardize a
peace agreement that includes an amnesty provision.F?

This does not mean that the ICC is automatically bound by every
such resolution of the Security Council. Article 16 of the Statute pre­
vents the Court from investigation and prosecution only if a resolution
was "adopted under Chapter VII of the Charter of the United Na­
tions ...". If the requirements of these Charter provisions are obviously
not met a resolution cannot be considered as being adopted under
them. One commentator has gone so far as to maintain that the ICC
generally has a competence to assess whether the Security Council acted

127 For details on the prerequisites for such a resolution and on its limits,
Scharf, see note 67, 523. According to Gavron article 16 should not be in­
voked to secure permanent respect for an amnesty law because it was in­
tended to be a temporary measure. Gavron, see note 67,109.

128 Dugard, see note 72,1014. But later he said that a situation was not incon­
ceivable in which the trial by the ICC of a former dictator who had been
granted national amnesty threatened international peace. Dugard, see note
84, 702. Gavron who ignores that a situation may deteriorate without the
deferral by the Security Council. Gavron, see note 67, 109.

129 Roht-Arriaza argues that the breach of the peace requirement has been
construed broadly in recent years. Roht-Arriaza, see note 54, 80.
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in conformity with the requirements by the Charter.P? But to accord to
the Court a broad supervisory function seems to go too far. Though the
Court has the power to determine the scope of its jurisdiction, the dif­
ferent functions of the two institutions should be kept in mind. The Se­
curity Council seems better placed to determine whether there is a
threat to international peace. Therefore, it should be accorded a margin
of appreciation regarding these factual deterrninations.P!

v: The Effect of the Rome Statute on National
Amnesties

If there is no request for deferral by the Security Council, the Court,
once it adopts the above given analysis of the Rome Statute, will be able
to prosecute a broad range of crimes covered by unconditional national
amnesties. The effect will be that offenders who were promised not to

be prosecuted by national authorities will be held accountable interna­
tionally. While the failure to prosecute itself does not conflict with the
Rome Statute, the Statute sets up a number of cooperation duties which
may run counter to the promise of impunity given by a government in
connection with an amnesty. For example, article 86 requires the States
parties to cooperate fully with the Court in its investigation and prose­
cution. The States parties shall comply with requests for arrest and sur­
render pursuant to article 89. A State party may not deny the surrender
of an accused with reference to a national amnesty. Though article 89

130 Scharf, see note 54, 523. He refers to the decision of the Appeals Chamber
of the Yugoslavia Tribunal in the Tadiccase. However, this case was some­
what different since the Tribunal was established by a Security Council
resolution and by assessing this resolution the Appeal Chamber legitimized
its jurisdiction in the first place. In the case of the ICC, however, jurisdic­
tion is established by the Rome Statute. Only the exception of article 16
makes it necessary to make a finding on the Security Council's competence .

131 Roht-Arriaza doubts whether the Security Council can order the deferral if
there is an international obligation to prosecute the crimes concerned be­
cause it is bound by the principles of the UN including human rights . The
order of deferral does, however, not necessarily conflict with human rights
law. Human rights law does not provide for an absolute prohibition of am­
nesties and the duty of states to prosecute certain crimes does not necessar­
ily mean that these crimes must be prosecuted by the ICC. Roht-Arriaza,
see note 54, 80.
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takes account of the national procedures for surrender.Pi this only con­
cerns procedural rules but not substantive provisions on criminal re­
sponsibility like amnesty laws.133

Other obligations under the Rome Statute which may conflict with
an amnesty providing for a halt of investigation are the duties to coop­
erate under article 93. States parties are required under this provision to

provide the identification and whereabouts of persons and to comply
with requests for the taking of evidence, questioning, service of docu­
ments, examination of places, execution of searches and seizures, provi­
sion of documents and other types of assistance in relation to investiga­
tions or prosecutions. The request may not be refused with the argu­
ment that an amnesty law prohibits such cooperation. Similar to article
89 the reference to national procedures cannot be interpreted as making
room for such argument. This also applies to other forms of assistance
which is required unless prohibited by domestic law.134 The reference
to domestic law is to be understood as a clarification that other forms of
assistance are only required if such forms are not generally prohibited
under domestic law.135 Otherwise, the whole mechanism of cooperation
and surrender could be rendered meaningless by the proclamation of a
domestic statute prohibiting assistance to the Court.

If the State party is reluctant to surrender the alleged perpetrators or
to fulfill other cooperative obligations it will pose practical problems
for the Court which depends to a certain degree on the cooperation of

132 It provides that the States parties "shall, in accordance with ... the proce­
dure under their national law, comply with requests for arrest and surren­
der".

133 During the drafting of this provision the view was expressed in the Ad Hoc
Committee on the Establishment of an International Criminal Court that
"national authorities should not have the right to examine the warrant in
relation to substantive law, while certain formal requirements might be
made." Report of the Ad Hoc Committee on the Establishment of an In­
ternational Criminal Court, GAOR, 50th Sess., Supp!. No. 22, Doc.
A/50/22, 40, para. 212. See also C . Krefi/K. Prost, "Article 89", in: Triff­
terer, see note 25,1074, para 14.

134 Article 93 para. 1, subpara. !.
135 A similar provision is to be found in article 99 para. 1 according to which

the procedure or executing requests of assistance shall be "in accordance
with the relevant procedure under the law of the requested State". This
provision like the above mentioned article 89 para. 1 only refers to proce­
dural rules but not to substantive provisions on criminal responsibility as
in the case of amnesty legislation.
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the state on whose territory the crimes were committed and where the
accused is present to obtain evidence and secure the attendance of the
accused and of the wirnesses.P" But such practical considerations have
not prevented its predecessors from exercising jurisdiction anyhow.

In conclusion the following can be said. An amnesty is not per se in
violation of the Rome Statute. But nor does it prevent the ICC auto­
matically from exercising its jurisdiction under the Statute. Only under
limited circumstances is a case which is subject to a truth commission
process inadmissible. If this is not the case and if the Court has juris­
diction a State party has to abide by the Court's requests to surrender
the accused or to execute cooperative functions in the prosecution.137

The States parties will be obliged to provide assistance for the interna­
tional prosecution even if this runs counter to the earlier promise not to

prosecute and perhaps not to extradite the offenders. These obligations
have the potential of rendering a domestic amnesty ineffective. Even if
the grant of amnesty is limited to the promise that national authorities
will refrain from prosecution, the underlying idea is to prevent prose­
cution entirely. Amnesty legislation may even include a provision on
non-extradition for the crimes covered. Despite such potential conflicts,
the State cannot justify noncompliance with the Rome Statute by refer ­
ring to internal legal restraints.Pf

Eventually the exercise of jurisdiction by the Court in cases of un­
justifiable amnesties may have an impact on the future practice of states
for the grant of amnesties.P? The States parties to the Statute or those
planning to become a party may out of political considerations be in­
clined to avoid international prosecution by the ICC by abstaining
from amnesties or drafting mechanisms in line with the basis require­
ments set out above."? This underlines once more the importance of
the Rome Statue for the future use of amnesties. It does not only render
amnesties ineffective but may even influence future state practice. After
all, the individual state is no longer the only sovereign body making fi­
nal decisions over the prosecution of certain crimes . Though the Rome
Statute does not mandate domestic prosecution the ICC has the power

136 O 'Shea, see note 17,127.
137 As spelled out in article 93.
138 See also article 46 para. 1 of the Vienna Convention on the Law of Treaties.
139 Mendez, see note 80, 39.
140 For an analysis of the implications of the Rome Statute for domestic law,

Ellis, see note 94, 215.
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to take up certain cases even if the national authorities have decided
against prosecution.!"

VI. Concluding Remarks and Outlook

The analysis of the Rome Statute shows a complex picture of how am­
nesties and truth commissions processes need to be dealt with by the
ICC. The underlying idea of the Statute that perpetrators of the most
serious crimes should not go unpunished, makes clear that the ICC is
not automatically bound to defer to national amnesties.W This view
was also taken by the French Conseil Constitutionnel when it was
asked by the French President and Prime Minister to decide whether
ratification of the Rome Statute required prior revision of the French
Constitution.Y' The Court held that the ICC could be validly seized
with a case covered by an amnesty. The jurisdictional power of the ICC
to deal with such cases was derived from the complementarity princi­
ple. 144 The prosecution of such cases by the ICC would conflict with
the French sovereign power to grant amnesties. The Court concluded
that this power together with other judicial powers of the Court con­
flicted with the "essential conditions for the exercise of national sover­
eignty" which is protected by the French Constitution. The decision
led to an amendment of the French Constitution permitting and there­
fore clearing the way for ratification of the Statute. 145 This amendment
has been interpreted by a commentator as demonstrating France's will­
ingness to limit its national sovereignty and to make the exercise of sov-

141 It goes without saying that the requirements of article 17 have to be met
and that the crime must be one for which the Court has jurisdiction.

142 The proposal that the Court shall not have the power to intervene when a
national decision has been taken in a particular case (Doc. A/CONF.183/21
Add.l, 42) was finally not adopted.

143 Decision of January 22, 1999, No. 98-408 DC, 1999 ].0. 1317, <http://
www.conseil-constitutionnel.frldecision/1998/98408/98408dc.htm> - See
also B. Rudolf, "Statute of the International Criminal Court", AJIL 94
(2000),391 et seq.

144 The Court explained its decision with the limited list of reasons for declar­
ing a case inadmissible in article 17.

145 See new article 53-2 inserted by Constitutional Law 99-568 of July 8,1999.
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ereignty consistent with the international standard that perpetrators of
serious crimes should not go unpunished. 146

Whether the ICC has jurisdiction to deal with cases covered by an
amnesty or truth commission mechanism needs to be determined on
the basis of the delicate balance struck by article 17 of the Rome Statute.
Since the conduct of a domestic investigation into past crimes is the
very minimum requirement, cases which are subject to an uncondi­
tional amnesty are usually admissible under this provision. The picture
is different when it comes to truth commission mechanisms which pro­
vide for an investigation. Article 17 leaves the Court with a limited lee­
way not to prosecute offenders when an individualized amnesty has
been granted by a national truth commission in the interest of reestab­
lishing peace and security. 147 While it is clear that an investigation is the
minimum requirement, the Court will need to elaborate specific guide­
lines to determine whether the truth commission process shows a
genuine unwillingness to bring alleged criminals to justice or whether it
satisfies the demand for accountability under the Sratute.I'" At least as
long as the decision of a State party to grant conditional amnesty is in
accordance with the international legal standards the Court should not
interfere.l"? At the same time the Court should be guided by the overall
purpose of the Rome Statute to protect peace and security. Account
should be taken of the fact that the Rome Statute deals with the most
serious human rights violations. In order not to undermine the general
framework of the Rome Statute, the national decisions to provide for a
truth commission instead of criminal prosecution should be followed
only under limited circumstances.

The text of the Statute thus gives the ICC the necessary but at the
same time limited latitude to deal with amnesties adequately. The above

146 Rudolf, see note 143, 395. To understand the Rome Statute as providing for
prosecution for all cases of amnesties for the crimes falling within the juris­
diction of the ICC, however, is not in accordance with the above given in­
terpretation of article 17.

147 According to Scharf the Statute reflects "creative ambiguity" permitting the
Court a certain leeway to recognize an amnesty exception to the court .
Scharf, see note 54, 522 with further reference.

148 The drafters did not adopt the earlier proposal rendering a case inadmissi­
ble in case of domestic investigations without regard to the genuine nature
of the proceedings. Instead, by adopting the final text of article 17 they in­
dicated that the purpose will need to be scrutinized by the Court. For the
rejected proposal (Doc. A/CONF.183/2/Add.1, 42), see note 36.

149 Mendez, see note 80, 43.
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given interpretation makes sure that democratic transition in a princi­
pled way is not precluded - a fear that has been expressed by some
authors and the United States.ISO The decision between prosecution and
reconciliation will not be made by the Court. But the democratic deci­
sion granting conditional amnesty will be respected if it is within the
interest of the lasting goals the Statute seeks to attain. Even if a case
covered by an amnesty is admissible there is still the option that the Se­
curity Council asks the Court not to proceed with the prosecution if
there is a threat to peace. The legitimacy and credibility of the Court
will, among other things, depend on how the Court will deal with the
issue of amnesties. Article 17 with the emphasis on investigation and
the factors spelled out to determine a state's unwillingness to prosecute
read in context with the Preamble of the Rome Statute provides the
Court with the necessary judicial guidelines in making these determi­
nations.

A Protocol to the Rome Statute has been proposed in order to pro ­
vide, among other things , for an exception to international prosecution
by the ICC for situat ions covered by an amnesty. In the author's words
the Protocol genuinely seeks to reestablish peace and security and tries
to reconcile "necessary and human rights- sensitive amnesties with the
developing framework for global justice".lsl Taking into account that
the drafters of the Rome Statute could not agree on a specific provision
on amnest ies, the chances for an additional protocol on this issue are
quite limited. The law on amnesties is a very complex issue. The deci­
sion whether a national amnesty should be accepted by the interna­
tional community requires a delicate balancing of interests which differ
from case to case. A general abstract provision in the Statute providing
for a general exception to the Court's jurisdiction in case of a national
amnesty is hard to imagine and was probably not feasible.W Even if a
treaty spelling out international rules for the adoption of amnesties is
deemed to be desirable, the need that the ICC accepts certain types of
amnesties can be accommodated by an interpretation of article 17 which
is informed by the purpose of the Statute as spelled out in the Pream-

ISO See note 12.
lSI O'Shea, see note 17, 336. Young asks for a provision on amnesties in the

Rules of Procedure and Evidence. Young, see note 92, 477.
IS2 This is also because the international law on amnesties is a developing one.

Holmes argues that "some subjectivity had to be retained to give the Court
latitude on which to base its decision of finding unwillingness". Holmes,
in: Lee, see note 39, 50-51.



590 Max Planck UNYB 7 (2003)

ble. 153 Article 17 gives sufficient breadth to deal adequately with this
difficult issue.P" It thereby reflects the intent of many drafting delega­
tions to accept good faith amnesties granted in the context of a truth
commission like the one in South Africa while rejecting bad faith am­
nesties as the ones granted by South American dictators.l'" The solu­
tion ultimately needs to be arrived at on a case by case anal ysis.

153 O 'Shea's need for a protocol is due to a very restrictive reading of article 17
leading to the Court's jurisdiction even in all cases covered by truth com­
mission mechanisms. O 'Shea, see note 17, 126.

154 This was the view of some delegations who argued that an additional provi­
sion on amnesties was not necessary because the provisions on admissibil­
ity could give the Court sufficient breadth to examine such cases. Holmes,
in: Lee, see note 39, 60.

ISS Schabas, see note 41, 68-69.


