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Abstract

The present essay critically analyses the ICJ’s ruling in Jurisdictional
Immunities of the State (Germany v. Italy). To contextualise the Court’s
judgment the essay begins with a brief reflection on the law of state
immunity and recalls the historical and factual background of the case.
The essay then discusses the IC]’s analysis of the claims of the parties.
The main focus is not a challenge of the conclusions of the Court based
on a positivist approach to customary international law. Instead, it is
argued that faced with a methodological challenge and an institutional
dilemma concerning the determination of customary international law,
the Court opted for an approach which did not serve the progressive
development of international law well.
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L. Introduction

The law of state immunity has been subject to numerous proceedings
before domestic and international courts in recent years. Academic
writings on the subject are abundant. In particular, the question
whether the protection of fundamental human rights or the prosecution
of serious violations of international law justify limitations of state im-
munity has been debated with passion and intellectual rigour.

The judgment of the IC] in the matter of Jurisdictional Immunities
of the State (Germany v. Italy) rendered on 3 February 2012' was
therefore eagerly awaited by commentators and political actors alike.
Not surprisingly the court’s ruling in favour of Germany was wel-
comed by some and criticized by others. Unusually though, both par-

U 1CJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece inter-

vening), Judgment of 3 February 2012, <www.icj-cij.org>.
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ties seemed to be satisfied with the outcome? even though Italy lost on
all counts — an issue to which we will return. In any event, supporters
and critics of the IC]’s decision will probably agree that the judgment is
among the more important ones in recent years as it addresses funda-
mental issues of public international law which are of interest to the en-
tire international community. It is quite likely that the decision will be-
come one of the leading cases of the ICJ.

In a nutshell, the IC]J decided that Italy violated Germany’s sover-
eign immunity by allowing Italian courts to adjudicate on claims
against Germany even though Germany invoked its state immunity.
The Italian courts were seized by victims of German war crimes during
World War II in Italy who sought compensation. Furthermore, Italian
courts allowed the enforcement of Greek judgments against Germany
for compensation of victims of similar atrocities in Greece and placed
constraint measures against German property in Italy in order to en-
force those judgments. The ICJ rejected the argument of Italy (and its
courts) that state immunity cannot be invoked where serious violations
of international humanitarian and human rights law are at stake. The
IC]J relied on a positivist analysis of customary international law and
concluded that there was simply not enough state practice to support
the Italian view.

Apart from deciding on Germany’s claims and answering the ques-
tion which had been debated so intensely in the past, the judgment of
the ICJ raises important questions concerning its own role in the proc-
ess of a progressive development of international law protecting indi-
vidual rights. The case also highlights the methodological dilemma of
determining customary international law. It showed that this is an exer-
cise which cannot be disassociated from fundamental value choices.
Furthermore, the ICJ’s judgment affects the potential of cooperation
between domestic and international courts in the development of inter-
national law in a multi-layered and decentralised system.

See Auswirtiges Amt, Pressemitteilung: Auflenminister Westerwelle zum
IGH-Urteil in Sachen Deutschland/Italien, 3 February 2012,
<www.auswaertiges-amt.de>. The Italian Foreign Minister welcomed the
judgment’s encouragement of dialogue and is quoted saying that “the sen-
tence provides a useful clarification, especially considering the court’s ref-
erence to the importance of negotiators to work with both sides to find a
solution”, The Daily Telegraph, “UN court rules against Italy in Nazi war
claims row”, 3 February 2012, <www.telegraph.co.uk>.
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The present article aims to address these issues while critically ana-
lysing and commenting on the ICJ’s ruling. It goes without saying that
not all issues can be explored fully, but it is hoped that the contribution
will stimulate debate, because the judgment of the ICJ should not be
the last word concerning these issues.

In order to contextualise the Court’s judgment we begin by briefly
recalling the main contours of the law of state immunity (I1.). In this
section we show that state immunity is not a static concept, but subject
to changes and reformulation reacting to changes in the international
system. Furthermore we argue that state immunity is best understood
and justified as a functional concept aimed at serving basic principles
and values of the international community. Both aspects will be used in
our analysis of the judgment to which we then turn.

We begin by recalling the historical and factual background of the
case which is important to explain the sensitivity of the issues and the
political importance of the case (III.) We then turn to a discussion of the
ICJ’s analysis of the claims of the parties, discussing the Court’s argu-
ments in the order of the judgment (IV.). Based on this we develop our
critique of the judgment (V.). Like some of the distinguished authors of
Dissenting and Separate Opinions our main focus is not a challenge to
the conclusions of the Court based on a positivist approach to custom-
ary international law. Instead, we argue that faced with a methodologi-
cal challenge and an institutional dilemma concerning the determination
of customary international law, the Court opted — unnecessarily and re-
grettably in our view — for an approach which did not serve the pro-
gressive development of international law well. The penultimate section
(VL) of this contribution will then turn to related, but distinct devel-
opments in international law, namely the relationship between immu-
nity of state officials and diplomatic immunity on the one hand and the
protection of fundamental human rights on the other. We conclude with

a brief outlook (VIL).
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II. Establishing and Revisiting State Immunity

1. State Immunity, Sovereign Equality and the Law of
Coexistence

The development of the contemporary understanding of state immu-
nity is intrinsically linked to the development of the concept of state
sovereignty and of sovereign equality of states.> State sovereignty im-
plies two principles which would be affected if a foreign sovereign be-
came the defendant in a domestic court of another nation: the principle
of territorial jurisdiction of the forum state and the principle of sover-
eign equality of states.* The former demands unlimited exercise of ju-
risdiction, the latter implies that two equals cannot rule over each other
(par in parem non habet jurisdictionem).> The resulting dilemma can
only be avoided if state immunity is accepted as a deviation from the
principle of unlimited territorial jurisdiction. This basic idea was al-
ready recognised by the United States Supreme Court in its famous
1812 judgment of The Schooner Exchange v. McFaddon and Others®
which is generally seen as the first articulation of the principle of state
immunity.”

Chief Justice Marshall delivering the judgment for the court wrote:

“[The] full and absolute territorial jurisdiction being alike the at-
tribute of every sovereign, and being incapable of conferring extra-
territorial power, would not seem to contemplate foreign sovereigns
nor their sovereign rights as its objects. One sovereign being in no
respect amenable to another; and being bound by obligations of the
highest character not to degrade the dignity of his nation, by placing
himself or its sovereign rights within the jurisdiction of another, can
be supposed to enter a foreign territory only under an express li-
cense, or in the confidence that the immunities belonging to his in-
dependent sovereign station, though not expressly stipulated, are re-
served by implication, and will be extended to him. This perfect

3 PT. Stoll, “State Immunity”, in: R. Wolfrum (ed.), Max Planck Encyclope-

dia of Public International Law, 2012, Vol. IX, 498 et seq., para. 4.

L.M. Caplan, “State Immunity, Human Rights, and Jus Cogens: A Critique

of the Normative Hierarchy Theory”, AJIL 97 (2003), 741 et seq. (745).

> L Brownlie, Principles of Public International Law, 7th edition, 2008, 325.

6 The Schooner Exchange v. McFaddon and Others, 11 U.S. 116 (1812).

7 R. van Alebeek, The Immunity of States and Their Officials in Interna-
tional Criminal Law and International Human Rights Law, 2008, 12.
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equality and absolute independence of sovereigns, and this common
interest impelling them to mutual intercourse, and an interchange of
good offices with each other, have given rise to a class of cases in
which every sovereign is understood to waive the exercise of a part
of that complete exclusive territorial jurisdiction, which has been
stated to be the attribute of every nation.”®

Throughout the 19th century, the idea of absolute state immunity
was generally accepted by domestic courts even though justifications of
this principle differed. In particular, two issues seem to have been (and
continue to be) controversial: first, whether state immunity was granted
as a matter of law or on the basis of judicial discretion (comity) and
second, whether state immunity was rooted in international or domes-
tic law.? For the purposes of the present analysis both issues need not to
be discussed because the ICJ and the disputing parties in Jurisdictional
Immunities of the State agreed that state immunity was an issue of in-
ternational law.1°

The ICJ also recalled that state immunity derives from the principle
of sovereign equality of states and therefore underlined the close con-
nection between state immunity and sovereignty.!! This aspect of the
law of state immunity gives rise to a first important question in our
context: if state immunity is a corollary of state sovereignty it has to be
asked whether limitations of state sovereignty would also lead to limita-
tions of state immunity. In fact, it is noteworthy that the basic principle
of state immunity was developed at a time when the idea of absolute
state sovereignty of the nation state was developed. However, the con-
cept of state sovereignty underwent significant changes and limitations
in the course of the second half of the 20th century, in particular
through the adoption of the United Nations Charter and the recogni-
tion of inalienable human rights. Furthermore, most contemporary
constitutional systems build the idea of sovereignty on the will of the

The Schooner Exchange v. McFaddon, see note 6, 137. This quote — though
undeniably the starting point of the modern doctrine — has been and con-
tinues to be interpreted in different ways in order to support different
theories of state immunity, see J. Finke, “Sovereign Immunity: Rule, Com-
ity, or Something Else?”, EJIL 21 (2010), 853 et seq. (871).

9 H.Fox, The Law of State Immunity, 2nd edition, 2008, 13 et seq.

10 IC]J, see note 1, para. 53.

1 1C], ibid., para. 57.
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people and not on the existence of the state.!? Yet, the law of state im-
munity as applied in practice does not seem to have reflected these
changes.!? Instead, the basic ideas of state immunity are closer to 19th
century ideas of absolute state sovereignty than to an understanding of
the early 21st century which sees a reformulation of the idea of sover-
eignty as a principle aimed at protecting human security and human
rights.1* One may even go as far as stating that the idea of state immu-
nity remains a left-over of the traditional international law of co-
existence, which was firmly rooted in the concept of sovereignty and
sovereign equality.!> As state immunity construes a boundary between
two sovereign equals regardless of the underlying conflict or purpose of
a claim it does not accommodate an understanding of sovereignty as re-
sponsibility to protect human rights and values of humanity.

2. Modifications and Contestations

Despite the observation that the idea of state immunity does not mirror
modern reinterpretations of the concept of sovereignty, the law of state
immunity is not static. Rather, the rules on state immunity have been
subject to constant change.!® In particular, the early 20th century saw
the emergence of a significant modification of the doctrine relating to
commercial or private law activities of the state. It is now widely ac-
cepted that these activities (acta jure gestionis) are exempt from state
immunity and therefore subject to foreign jurisdiction.!” It is usually
argued that this shift in the doctrine of state immunity was a result of

12 G.M. Badr, State Immunity: An Analytical and Prognostic View, 1984, 73 et

seq.

L. McGregor, “Torture and State Immunity: Deflecting Impunity, Distort-

ing Sovereignty”, EJIL 18 (2007), 903 et seq. (913).

14 A, Peters, “Humanity as the A and Q of Sovereignty”, EJIL 20 (2009), 513
et seq. (524 et seq.).

15 J. Kokott, “States, Sovereign Equality”, in: Max Planck Encyclopedia, see
note 3, Vol. IX, 571 et seq., para. 71. On the development from the law of
coexistence to the law of co-operation see W. Friedman, The Changing
Structure of International Law, 1964. See also van Alebeek, see note 7, 301.

16

R.E. Lengelsen, Aktuelle Probleme der Staatenimmunitit im Verfahren vor
den Zivil- und Verwaltungsgerichten, 2011, 19.

17 A. Aust, Handbook of International Law, 2nd edition 2006, 145, 152; M.
Shaw, International Law, 6th edition, 2008, 707.
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increased commercial activities in the late 19th and early 20th century.!®
The dynamic nature and its relativity was summarised by Lady Fox,
one of the most eminent commentators on the matter, in 2008 as fol-
lows: “The last hundred years have seen enormous changes in the doc-
trine and the practice, and indeed in the last decade the changes have ac-
celerated in response to the changing priorities of society.”!” It is possi-
ble that this sentence will be rephrased in the next edition of the book
reflecting the ICJ’s ruling. However, the quote highlights two aspects
which are important for our analysis of Jurisdictional Immunities of the
State.

First, the quote underlines that the changes of the law of state im-
munity were generated by changes in doctrine and practice, in particu-
lar changing approaches of the respective domestic courts seized with
claims involving state immunity and through changes in domestic legis-
lation.?° In this context it needs to be recalled that the acta jure ges-
tionis-exception was developed by domestic courts as a deviation from
the doctrine of absolute state immunity which existed until then. Bel-
gian and Italian courts were among the first to refuse to grant immunity
to foreign states unless they acted in official capacity.?! This approach
gained rapid support in other countries in the early 20th century. It is
important to note that the courts which dealt with this issue at the time
were clearly aware that such a rule would be a deviation from earlier
practice. In fact, the courts which adhered to the new approach based
their decisions on the understanding that the law of state immunity was
subject to changes developed and expanded through the practice of na-
tional courts.??

Second, and potentially even more important, the quote cited above,
establishes a connection between state immunity and the priorities of
the international society. When more and more states (and state-owned

18 A, Cassese, International Law, 2nd edition 2005, 100.
Fox, see note 9, 2.

20 L.F Damrosch, “Changing International Law of Sovereign Immunity
Through National Decisions”, Vand. J. Transnat’l L. 44 (2011), 1185 et seq.
(1196 et seq.).

21 van Alebeek, see note 7, 14.

22

German courts were relatively late in accepting the restrictive approach,
but when the German Federal Constitutional Court accepted the doctrine
in the Iranian Embassy case, it did so fully aware of the historical context
of the issue, see Bundesverfassungsgericht, Decision of 30 April 1963, 2
BvM 1/62, BVerfGE 16, 27 et seq. (33 et seq.).
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enterprises) became actively engaged in commercial activities, the abso-
lute understanding of state immunity no longer served the needs of the
community of states. The courts therefore approached state immunity
on a functional basis? trying to justify the refusal to exclude sovereign
states from the jurisdiction of another state on the basis of practicability
and a general understanding of fairness. It is precisely this aspect of
state immunity which is closely connected to recent attempts of domes-
tic courts limiting state immunity in order to protect fundamental hu-
man rights.?*

Regardless of the respective legal approach of the courts (jus cogens,
territorial tort exemption or special status of human rights?®) they are
(or were) united in the quest for a just and fair balance between the
needs of inter-state relations warranting state immunity and the needs
to protect fundamental values of the international community calling
for an exception from state immunity. Indeed, it seems difficult to ac-
cept that states acting commercially would be subject to foreign juris-
diction while states violating fundamental human rights and humanitar-
ian law would benefit from immunity.?6 This process of trial and error
was nothing unusual regarding the development of the doctrine of state
immunity which was always oriented towards the needs of the interna-
tional community. The process may, however, have come to an end, or
at least be put on hold by the ICJ’s judgment of 3 February 2012 to
which we turn now.

II1. History and Factual Background of the IC]’s
Judgment Jurisdictional Immunities of the State

On 23 December 2008, Germany initiated proceedings against Italy be-
fore the IC]J claiming a violation of international law by judicial actions
brought against the Federal Republic of Germany before Italian courts.

23 Brownlie, see note 5, 327.

24 Fox herself, however, argues against a limitation of state immunity on those
grounds, see note 9, 141.

25

For a comprehensive treatment of these approaches before the IC]’s judg-
ment see C. Appelbaum, Einschrinkungen der Staatenimmunitit in Fillen
schwerer Menschenrechtsverletzungen, 2007. The IC]J also addressed these
arguments, see under IV. 2.

26 N. Paech, “Staatenimmunitit und Kriegsverbrechen”, AVR 47 (2009), 36 et
seq. (89).
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The judicial proceedings in question had been engaged by Greek and
Italian nationals who sought redress for purportedly uncompensated
war crimes perpetrated by German forces in Greece and Italy in the
later stages of World War 11.27

1. German War Crimes during World War II

After post-Mussolini Italy had broken away from the Axis powers to
surrender to the Allies and declare war on Germany in September 1943,
German forces began to inflict numerous atrocities on the population
of the Italian territories it still occupied. It is uncontested and openly
acknowledged by Germany that those perpetrations between October
1943 and the end of the War amounted to serious violations of interna-
tional law.?8 In its present decision the IC]J classified those perpetrations
into three different categories.?’

The first category comprises murders and massacres of the civilian
population in an occupied territory as part of political reprisals for re-
sistance fighters’ ambushes against the occupying forces. One of those
massacres with relevance to the present judgment took place on 29 June
1944 in Cirvitella in Val di Chiana and its neighbouring villages when
203 civilians were taken hostage and killed by German soldiers in what
was understood to serve as retaliation for the killing of four German
servicemen. This large-scale killing was only adjudicated much later in
the Max Josef Milde case in October 2006*° — one of several proceedings
that prompted Germany to sue Italy before the IC]. Another war crime
of similarly ferocious scale within this category which also underlies the
present decision is the massacre of Distomo, a small Greek village where
German occupying forces killed more than two hundred civilians on 10
June 194431

27 See also C. Tomuschat, “The International Law of State Immunity and Its

Development by National Institutions”, Vand. J. Transnat’l L. 44 (2011),
1105 et seq. (1107 et seq.). For a summary of the main facts in German see
J. Schaarschmidt, “Die Reichweite des volkerrechtlichen Immunitits-
schutzes — Deutschland v. Italien vor dem IGH?, in: C. Tietje (ed.), Beitrdi-
ge zum Europa - und Vilkerrecht, Heft 5, 2010, 6 et seq.

28 Joint Declaration of Germany and Italy, Trieste, 18 November 2006.

29 1C]J, see note 1, para. 52.

30 1C]J, ibid., para. 29.
31 1C]J, ibid., para. 30.
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The second category relates to the deportation of members of the
civilian population from Italy to Germany where they were subse-
quently subjected to forced labour. One of those victims, Mr. Luigi Fer-
rini, whose claims for compensation in Italian courts also formed
grounds for Germany’s application at the IC], was arrested in August
1944 and deported to Germany where he was held in custody and used
as forced labourer in a munitions factory until the end of the war.??

The third category involves deportation of Italian servicemen to
Germany and German-occupied territories where their status as pris-
oners of war was negated in order to exploit them also as forced labour-
ers.

2. Peace Agreements and Compensation Schemes after the
End of World War II

From the aftermath of the war to as late as the year 2000, unilateral and
bilateral avenues were explored by the Allies, Germany and Italy to
provide indemnification to Italy and Italian nationals for the atrocities
and agonies suffered during the war. While the Peace Treaty of 1947,
concluded between the Allied Powers and Italy, addressed the restitu-
tion of identifiable property of Italy and Italian nationals, the two bilat-
eral Agreements concluded between Germany and Italy in 1961 aimed
at solving outstanding economic questions as well as settling redress for
Nazi war crimes. The 1961 Agreements inter alia stipulated that Ger-
many would be exempt from future legal actions by Italian nationals re-
lated to war crimes against Italian nationals as it in turn entered into an
obligation to pay a two-tier compensation to Italy settling both prop-
erty-related economic issues and redress for Italian nationals who were
“subjected to National-Socialist measures of persecution.” Both the
1947 Peace Treaty and the 1961 Agreements contained waivers of claims
against Germany by Italy or its nationals which became a major bone
of contention in the parties’ exchange of arguments as their validity and
binding character was challenged by Italy. It remained, however, a moot
point for the ICJ as its ruling did not attribute any relevance of a possi-
bly persisting responsibility of Germany in respect of war crimes
against humanity to the question of Germany’s entitlement to immu-
nity.?

32 1CJ, ibid., para. 27.
3 1CJ, ibid., para. 48.
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Unilaterally, Germany enacted two laws seeking to compensate vic-
tims of wartime persecution. The Federal Compensation Law of 1953
amended in 1965, however, only applied to a small number of claims by
Italian nationals. In fact, many claimants were either not considered vic-
tims within the definition of the law or were lacking permanent resi-
dence in Germany or refugee status. Consequently, the majority of
claims by Italian nationals were dismissed by German courts.

The second law of 2 August 2000 establishing a “Remembrance, Re-
sponsibility and Future” Foundation allowed funds to partner organi-
sations which allocated payments to victims of forced labour and other
means of National-Socialist persecution. A significant number of for-
mer military captives, though, did not qualify for compensation as the
law excluded those applicants from compensation who had held the
status of prisoner of war at the time of the war. The Court observed this
stance with “surprise-and regret-"3* as Italian military internees were de
facto deprived of their status as prisoners of war. Yet, German authori-
ties argued that the German Reich had never been legally capable of al-
tering the captives’ status. According to the German view Italian mili-
tary internees had never lost their prisoner of war status, effectively
barring them from any benefits of the Foundation. This led to a strange
consequence: the rights of the Italian military internees were first vio-
lated by the German Reich denying them the effects of the status of
prisoners of war. The successor of the German Reich, the Federal Re-
public of Germany, does not maintain this position, which, however, ef-
fectively excludes them from compensation.

3. Proceedings and Measures of Constraint taken by the
Italian Judiciary

The denial of Germany’s jurisdictional immunity by the Italian judici-
ary can be summarised as an alleged three-pronged violation which saw
lawsuits initiated before Italian courts against Germany not dismissed 4
limine, Greek judgments granting relief to war crime claims declared
enforceable in Italy and eventually measures of constraint issued against
German state property.

On 23 September 1998 Mr. Luigi Ferrini initiated proceedings which

led to the present case by filing a lawsuit in the Court of Arezzo against
Germany seeking relief for forced labour. After both the court of first

3 1C]J, ibid., para. 99.
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instance and the Court of Appeal in Florence had dismissed Mr. Fer-
rini’s claims on the grounds of jurisdictional immunity, the Italian
Court of Cassation ruled on 11 March 2004 that jurisdictional immu-
nity does not apply where the act that the claim is based on amounts to
an international crime. The case was then referred back to the Court of
first instance in Arezzo which dismissed it again as time-barred, before
the Court of Appeal in Florence rendered the final judgments on 17
February 2011, condemning Germany to pay damages to Mr. Ferrini.

The landmark ruling of the Italian Court of Cassation on 11 March
2004 most likely enticed twelve other victims to follow suit as Giovanni
Mantelli and others started legal action against Germany in the Court
of Turin only two days later. On 28 April 2004, another claim against
Germany was brought before the Court of Sciacca by Liberato Maietta.
In both cases, which were also founded on acts of deportation and
forced labour, Germany lodged an interlocutory appeal requesting the
Court of Cassation to suspend the proceedings due to a lack of jurisdic-
tion. The Court of Cassation, however, dismissed the appeals by two
orders of 29 May 2008 confirming that the Italian courts had jurisdic-
tion to hear the cases.?

The Court of Cassation further cemented its view that immunity has
to give way where international law is violated by war crimes on the
occasion of deciding over Germany’s appeal in the Max Josef Milde case
on 21 October 2008,% after the Military Court of La Spezia and the
Military Court of Appeals in Rome had sentenced Mr. Milde to life im-
prisonment and ordered him and Germany to pay damages to the rela-
tives of the war crime victims. The jurisprudence of the Court of Cass-
ation on allowing claims for compensation against Germany consti-
tuted the first alleged violation of Germany’s state immunity.

The second aspect of Germany’s claim concerned decisions declar-
ing Greek judgments enforceable in Italy. In 1995, Germany was
brought to court over the Distomo massacre with the Greek Court of
first Instance of Livadia granting relief to claims for damages of the vic-

35 Ferrini v. Federal Republic of Germany, Decision No. 5044/2004, Riv. Dir.
Int. 87 (2004), 539 et seq., /LR 128 (2006), 658 et seq. On this case see also
P. De Sena/ E. De Vittor, “State Immunity and Human Rights: The Italian
Supreme Court Decision on the Ferrini Case”, EJIL 16 (2005), 89 et seq.

36 Ttalian Court of Cassation, Order No. 14201 (Mantelli), Foro italiano 134
(2009), I, 1568; Order No. 14209 (Maietta), Riv. Dir. Int. 91 (2008), 896 et
seq.

37 1C], see note 1, para. 29.
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tims” successors in title on 25 September 1997. After Germany’s appeal
claiming the violation of state immunity was rejected by the Hellenic
Supreme Court (Areios Pagos) on 4 May 2000, the Greek claimants’
success was effectively voided as they were denied the necessary au-
thorisation from the Greek Minister of Justice to render the judgment
enforceable.

An attempt to challenge this denial of authorisation before the
European Court of Human Rights (ECtHR) was of no avail as the
ECtHR held that the application of the Greek claimants was inadmissi-
ble.’® Subsequently, the German Federal Court of Justice (Bundes-
gerichtshof) was seized to declare the Greek title enforceable in Ger-
many. The German Court, however, ruled that the Livadia judgment
was issued in breach of Germany’s immunity and that therefore such
decision could not be recognised in Germany.*® After the landmark de-
cision of the Italian Court of Cassation, the Greek claimants eventually
turned their sights to Italy where their applications to declare the Greek
awards enforceable in Italy, both in relation to the incurred legal costs
as well as the awarded damages, were accepted by the Court of Appeal
in Florence on 2 May 2005 and 13 June 2006 respectively. Germany’s
appeals against both decisions were each rejected by the Court of Cass-
ation on 6 May 2008 and 12 January 2011.

In this context it appears also worth noting and of certain relevance
for the ICJ’s ruling that the Special Supreme Court (Anotato Eidiko Di-
kastirio) held in the Margellos case on 17 September 2002 — contrary to
the Hellenic Supreme Court (Areios Pagos) which was initially seized
with the case — that according to international law Germany’s jurisdic-
tional immunity barred claims for compensation of war crimes.*!

Measures of constraint issued against German state property in Italy
constituted the third alleged violation of state immunity. After the
Greek judgment of the Court of Livadia in the Distomo case had been
accorded exequatur by the Court of Appeal of Florence, the Greek

38 Prefecture of Voiotia v. Federal Republic of Germany, case No. 11/2000,

ILR 129,513 et seq.

Kalogeropoulow and others v. Greece and Germamy, Application No.

59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, 417;

ILR 129,537 et seq.

40 Greek Citizens v. Federal Republic of Germany, case No. 111 ZR 245/98,
NJW 2003, 3488, /LR 129 (2007), 556 et seq.

1 Margellos v. Federal Republic of Germany, case No. 6/2002, ILR 129
(2007), 525 et seq.

39
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claimants registered a legal charge over Villa Vigoni, a property of
Germany, with the pertinent Land Registry Office in the Province of
Como.* Located near Lake Como, Villa Vigoni serves as cultural cen-
tre of excellence founded to promote cultural exchanges between Ger-
many and Italy and is used exclusively for such governmental purposes.
By virtue of a decree-law the Italian authorities suspended, albeit not
cancelled, the legal charge pending the decision of the IC].

IV. The ICJ’s Analysis of the German Claims

The ICJ enters into its legal analysis by outlining the subject-matter —
the alleged violation of Germany’s jurisdictional immunity by the ac-
tions summarized above — of the decision before ascertaining its own
jurisdiction by drawing reference to the European Convention for the
Peaceful Settlement of Disputes which both Germany and Italy are par-
ties to.*

The establishment of the Court’s jurisdiction remained unchallenged
by the parties, but the parties disagreed on ratione temporis limitations
thereof. Their disagreement centred on determining the applicable tem-
poral version of the law of state immunity.

Whereas Germany pleaded for the version valid during the underly-
ing war crimes of 1943-1945, Italy advocated the application in its con-
temporary form due to its link with the pertinent Italian courts’ deci-
sions between 2004 and 2011. The Court followed Italy in that point by
emphasising that Germany’s application is based on the judicial pro-
ceedings before Italian courts and not on the war crimes of the German
Reich which gave rise to the victims” lawsuits. In fact, the Court found
that the law of immunity is procedural in nature and distinct from the
substantive law that governs the acts of the German armed forces,
which let the IC] come to the conclusion that the law of immunity ex-
isting at the time of the proceedings in Italy has to be applied in the pre-
sent case.*

The structure of the Court’s substantive arguments follows the three
claims of Germany outlined above, starting with the examination of the
proceedings against Germany in Italian courts before turning to the de-

42 1CJ, see note 1, para. 35.

#1CJ, ibid., para. 41.
# 1CJ, ibid., para. 58.
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cisions granting exequatur of Greek titles in Italy and the legal charge
against Villa Vigoni as a measure of constraint.

We will broadly follow this approach but focus more on the legal
points and less on their application to the facts which were relatively
straightforward and undisputed between the parties. Consequently we
begin by briefly commenting on the Court’s general view on the basic
principles of the law of state immunity (1.) and then turn to the four
main sets of arguments concerning exceptions from that law (2.): the
territorial tort exemption, the gravity of war crimes, the jus cogens ar-
gument and finally, the #ltima ratio claim. Based on this, we briefly re-
call the Court’s final decisions on Germany’s claims (3.).

1. Basic Principles of the Law of State Immunity

The Court began its analysis by clarifying that the source of law for
state immunity can only be derived from international customary law
in relation to Germany and Italy as neither state is signatory to the
United Nations Convention on Jurisdictional Immunities of States and
their Property (UN Convention on Jurisdictional Immunities), while
Italy has not acceded to the European Convention on State Immunity
(European Convention). Following Article 38 (1) (b) of its Statute the
Court notes that it has to identify the existence, scope and extent of in-
ternational customary law documented in settled practice coupled with
opinio juris.® It does so by referring to the ILC which showed that
state immunity had become a general rule of law*® deriving from the
principle of sovereign equality set forth as one of the fundamental prin-
ciples of international law in Article 2 (1) of the Charter of the United
Nations.*

The Court then addressed the distinction between acta jure gestionis
which entails limited immunity while acta jure imperii accorded imper-
vious immunity to date. The Court concluded that the illegality of the
underlying acts — not even the horrendous crimes of World War II —
changes nothing in qualifying the deeds in question as acta jure imperii

4 1C], ibid., para. 55.
#  JLCYB 1980, Vol. I1 (2), 147, para. 26.

47 1C]J, see note 1, para. 57.
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as they genuinely signify sovereign power without any traces of private
or commercial activities that acta jure gestionis require.*8

While there is no question about the characterisation of the war
crimes and violations of human rights as non-commercial, the Court
did not address the question whether there is a third category of state
acts apart from acta jure gestionis and acta jure imperii. This question
was raised by Judge Cangado Trindade in the oral hearings. He asked
the German delegation: “Can war crimes be considered as acts jure — 1
repeat, jure — imperii?”*

Indeed, it might have been worth contemplating whether certain
crimes committed in the name of a state are so outrageous that no civi-
lised nation could meaningfully claim that they are a legitimate exercise
of its sovereign power. Developing the doctrine of state immunity on
the basis of a modern concept of sovereignty as the responsibility to
protect fundamental rights and principles of humanity could have led
the Court to the conclusion that a third category would in fact be nec-
essary to adequately evaluate such crimes: Tertium datur! Yet, the ques-
tion of Judge Cancado Trindade remained unanswered by the Court as
it did not address the idea of a third category.

In his Dissenting Opinion, Judge Cangado Trindade stated his own
views claiming that international crimes labelled delicta imperii are nei-
ther acts of the state nor private acts and should not be covered by state
immunity.>® Unfortunately, the Dissenting Opinion does not reach this
conclusion on the basis of an analysis of the changing ideas of sover-
eignty, but bases its view on a moral philosophical understanding of
public international law which places individuals at the centre of a jus
gentium! As desirable as this perspective of international law might
be, it can only be achieved if one closely analyses the function of state
immunity in an era which sees a radically different notion of sover-
eignty compared to the 19th century.

48 1CJ, ibid., paras 59-60.

49 1C], Public sitting held on Friday 16 September 2011, 2:30 p.m., Verbatim
Record, 54, <www.icj-cij.org>.

IC], Jurisdictional Immunities of the State (Germany v. Italy: Greece inter-
vening), Dissenting Opinion of Judge Cangado Trindade, paras 181 and
184, <www.icj-cij.org>.

50

S Cangado Trindade, see note 50, paras 179 et seq.
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2. Potential Limitations of State Immunity

a. The Territorial Tort Exemption

As a first line of defence, Italy argued that customary international law
has nurtured an exception to the strict rule of impermeable immunity
for acts qualified as acta jure imperii that were conducted in the forum
state and caused personal injury and death. Italy based its argument on
article 11 of the European Convention®? and article 12 of the UN Con-
vention on Jurisdictional Immunities®> as both contain territorial tort
exceptions, albeit not legally binding for the non-signatory parties, as
well as on legislation on immunity enacted by a number of states which
incorporated similar provisions.

The Court assessed Italy’s argument by briefly pointing towards the
development of the idea of the territorial tort exception stemming from
road traffic accidents and other insurable risks before observing that, al-
though originally designed for acta jure gestionis, contemporary legisla-
tion reveals that it in principle also applies to acta jure imperii>* The
Court, however, dismissed Italy’s assertion that the widely despised®
European Convention and the UN Convention on Jurisdictional Im-
munities alone would suffice to constitute customary international law
limiting state immunity.

52 “A Contracting State cannot claim immunity from the jurisdiction of a

court of another Contracting State in proceedings which relate to redress
for injury to the person or damage to tangible property, if the facts which
occasioned the injury or damage occurred in the territory of the State of
the forum, and if the author of the injury or damage was present in that ter-
ritory at the time when those facts occurred.”
53 “Unless otherwise agreed between the States concerned, a State cannot in-
voke immunity from jurisdiction before a court of another State which is
otherwise competent in a proceeding which relates to pecuniary compensa-
tion for death or injury to the person, or damage to or loss of tangible
property, caused by an act or omission which is alleged to be attributable to
the State, if the act or omission occurred in whole or in part in the territory
of that other State and if the author of the act or omission was present in
that territory at the time of the act or omission.”
54

55

IC]J, see note 1, para. 64.

As of August 2012 the United Nations Convention on Jurisdictional Im-
munities has 28 Signatories and 13 Parties; the European Convention a to-
tal number of ratifications/accessions of 8 — including Germany.
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With regard to article 11 of the European Convention this follows
from article 31 of the European Convention which provides a saving
clause for the actions of armed forces of one contracting state on the
territory of another contracting state. Contrary to Italy’s view that arti-
cle 31 was merely intended to avoid conflicts with the instruments gov-
erning the status of visiting forces, the Court holds that article 31 effec-
tively excludes armed forces from the scope of the European Conven-
tion as clearly stipulated by the language of article 3156 and in particular
by the Explanatory Report,’” a detailed commentary drafted during the
negotiating process. This reasoning can also be found in a number of
earlier European state court decisions — inter alia the Greek Special Su-
preme Court (Anotato Eidiko Dikastirio) in the Margellos case.>®

Notwithstanding that a similar saving clause does not exist within
the legal framework of the UN Convention on Jurisdictional Immuni-
ties, the Court ruled that article 12 of this Convention equally does not
amount to customary international law in relation to jurisdictional im-
munity for acts of armed forces. The Court held that the ILC’s com-
mentary®” on the text as well as statements of the Chairman of the
Drafting Ad Hoc Committee®® unequivocally suggest that article 12 of
the UN Convention on Jurisdictional Immunities is not applicable to
military actions.®! This was not contested by the signatory states. Quite
the contrary, two states officially declared their interpretation that the
UN Convention on Jurisdictional Immunities does not affect the im-
munity of armed forces’ actions.

Italy’s attempt to construe an exception in customary international
law by pointing to the fact that nine out of ten states which enacted leg-
islation on jurisdictional immunity included territorial tort exceptions
in the respective laws was also rejected by the Court on the grounds
that at least two of those states explicitly excluded military acts, while

6 “Nothing in this Convention shall affect any immunities or privileges en-
joyed by a Contracting State in respect of anything done or omitted to be
done by, or in relation to, its armed forces when on the territory of another
Contracting State.”

57 “The Convention is not intended to govern situations which may arise in
the event of armed conflict;...”.

58

IC]J, see note 1, para. 68.

5 ILCYB 1991, Vol. II (2), 46, para. 10.

60 Official Records of the General Assembly, 59th Sess., Sixth Committee,
13th Mtg, Doc. A/C.6/59/SR.13, 6, para. 36.

61 1], see note 1, para. 69.
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there was no case-law in the other seven states that would support It-
aly’s interpretation of the national legislation. In contrast, there are
multiple judgments of national courts from a broad range of jurisdic-
tions which granted immunity to acts of military forces both when vis-
iting a foreign state by consent and during armed conflicts.®? The only
judgment outside Italy which did not explicitly exempt acts of armed
forces from the territorial tort principle was the Hellenic Supreme
Court’s (Areios Pagos) ruling in the Distomo case. This reasoning, how-
ever, was subsequently disapproved with binding effect for all courts in
Greece by the Greek Special Supreme Court (Anotato Eidiko Dikasti-
rio) in the Margellos case. Given the fact that Greek courts, including
the Supreme Court, adhered to that decision, the Court overall con-
cluded that there is neither any state practice nor opinio juris upholding
Italy’s argument.

The analysis and discussion of the territorial tort exemption by the
ICJ indicate that this exemption was not created to address war crimes
and atrocities of the scale which were at stake in the present case. How-
ever, this observation does not exclude the possibility of applying it to
such crimes. Even if one accepts that the territorial tort exemption did
not apply to activities of military forces during armed conflicts, it is
possible to argue that this would only apply to general war damages,
but not to specific war crimes.®® It should also be noted that the IC]J’s
approach to the question whether the territorial tort exemption could
be applied to war crimes is based on a positivist understanding of cus-
tomary international law: as long as there is not sufficient state practice
following this approach, it is not part of the law.

Yet, state practice and opinio juris can be interpreted in various
ways. For example, the fact that two states officially declared that the
UN Convention on Jurisdictional Immunities does not affect the im-
munity of armed forces’ actions can be interpreted as evidence that this
is the view of the majority of the states — as the ICJ did - or as evidence
of the contrary because two states felt that it was necessary to state their
opposing view. As often, the analysis of state practice in order to detect
a (new rule) of customary international law depends on the value choice

62 1CJ, ibid., paras 72-75.
63 For this line of arguments see Paech, see note 26, 74 et seq. A similar ap-
proach is developed by J. Brohmer, State Immunity and the Violation of
Human Rights, 1997, 204 et seq., who distinguishes between general viola-

tions of international law and individualised violations.
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or on the normative Vorverstindnis (pre-determination) with which
one approaches the analysis.

b. Grave War Crimes as a Limitation to State Immunity

Despite discovering a “logical problem”®* with the argument that seri-
ous violations of international humanitarian law would justify limita-
tions of jurisdictional immunity as courts would always violate jurisdic-
tional immunity by entering into the merits to examine whether an al-
leged serious violation of international law really exists, the Court scru-
tinised state practice to inquire whether international customary law
has evolved in the way Italy alleges.

Apart from the Distomo decision of the Hellenic Supreme Court
(Areios Pagos) which was repudiated, though, by the Special Supreme
Court (Anotato Eidiko Dikastirio) in the Margellos case, the Court did
not find any state practice that would support Italy’s view.® It particu-
larly deemed the United Kingdom’s High Court decision in the Pino-
chet case as not pertinent for it concerned the immunity of a former
head of state from criminal prosecution in a foreign country which
High Court judges expressly distinguished from the immunity of the
state itself.%® The Court also noted that the ECtHR rejected the idea of
limited immunity in the Al-Adsani v. The United Kingdom case in
2001.87

The ICJ also draws particular significance from the silence of the
European Convention and the UN Convention on Jurisdictional Im-
munities on the issue of limitation of immunity in case of serious viola-
tions of international law as this question was raised and discussed at
length within the Working Group and the United Nations Committee,
but was eventually discarded as the members and states understood that
customary international law did not limit state immunity in such
cases.%® In sum, the Court rejected Italy’s argument that customary in-
ternational law had developed to the point that it allowed exemptions
from state immunity for claims based on serious war crimes.

64 1], see note 1, para. 82.

65 IC]J, ibid., paras 83-85.

66 1CJ, ibid., para. 87.

7 Al-Adsani v. United Kingdom [GC], Application No. 35763/97, Judgment
of 21 November 2001, ECHR Reports 2001-XI, 101, para. 61, /LR 123
(2003), 24.

68 1CJ, see note 1, para. 89.
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This part of the judgment is of great importance as it highlights —
again — the dilemma in which the IC] was forced by Germany’s applica-
tion: on the basis of a positivist approach towards Italy’s argument any
finding but an outright rejection would have been a surprise. Even to
the most favourable commentators it was clear that the evidence Italy
could rely on would hardly amount to sufficient state practice. The
Court’s answer to Italy’s argument was therefore entirely correct if seen
from a strict legalistic perspective. If the answer is correct, but the out-
come is nevertheless unsatisfying, it is worth asking whether the prob-
lem lies not within the answer but within the question. As will be
elaborated further in our critique of the judgment, Germany pushed the
Court to search for the status of the law at a time when it would have
been better to observe the development of a potentially new rule, rather
than being forced to give a definite statement on something that could
have been only an intermediate step in the process of the emergence of a
new rule.

c. Jus cogens and the Hierarchy of Norms

The idea of a hierarchy of international norms claiming that human
rights and humanitarian law is above the law of state immunity and
therefore derogates from the latter has been discussed by some scholars
and in a number of court cases.®” Italy also followed this line of argu-
ment in its defence. It maintained that where peremptory rules of law,
such as international humanitarian law, conflict with rules of a lower
rank, as is the case for the rules of state immunity, the former renders
the latter inapplicable.

However, the IC] held that there is no such conflict in the present
case as the two sets of rules govern entirely different matters as the law
of state immunity by virtue of its preliminary and procedural nature
does not address the questions of the substantive international humani-
tarian law.”® The Court further reasoned that this stance remains un-
challenged, even in the light of lacking compensation towards individ-
ual victims as there is no international rule of law which requires full
reparation for each individual in the background of peace treaties that

69 A. Orakhelashvili, “State Immunity and Hierarchy of Norms: Why the
House of Lords Got it Wrong”, EJIL 18 (2007), 955 et seq. (963 et seq.).
For critical views see Caplan, see note 4, 771 et seq. and Schaarschmids, see
note 27, 21 et seq.

70 1C], see note 1, para. 93.
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either operate waiver clauses or lump sum settlements. The Court
found this rationale affirmed by a series of decisions by national
courts’! which equally denied that jus cogens would set aside the rules
of jurisdictional immunity and therefore also repudiated this strand.

This section of the IC]’s judgment is probably the most convincing
one. Apart from the fact that it is still open to debate which interna-
tional norms can be deemed to be jus cogens, the relationship between
these norms is also not entirely clear. According to the law of treaties as
stipulated in the Vienna Convention on the Law of Treaties, a treaty
provision which violates jus cogens is void. This may establish a hierar-
chy between the two norms if there is a formal conflict, yet it is difficult
to see how such a hierarchy could lead to a limitation of state immu-
nity.”? It would need to be shown that state immunity prevents a state
from fulfilling its obligation not to violate norms of jus cogens. How-
ever, state immunity does not have this effect as can easily be seen in the
present case: Germany was not prevented from compensating the Ital-
ian and Greek victims of war crimes through the notion of state immu-
nity. Instead, it deliberately chose to invoke state immunity and there-
fore extend its violations of public international law.

d. The Last Resort Argument

Italy finally argued that the denial of jurisdictional immunity was justi-
fied by the fact that a significant number of Italian victims did not ex-
perience any form of redress despite all agreements and efforts empha-
sised by Germany during the proceedings before the Court. Similarly
to the Court’s reasoning on the jus cogens argument it rejected Italy’s
proposition by stating that the rules of state immunity are entirely dis-
tinct from the set of rules governing the state’s responsibility and obli-
gation to pay reparation. The Court further held that no customary in-
ternational law has been developed to the point that would allow limit-
ing jurisdictional immunity in favour of claims for alleged lack of com-
pensation as no state practice in national courts or legislation can be
found.”? The Court therefore rejected this strand and additionally ar-
gued from a practical viewpoint that it would overstretch the national
courts’ tasks and abilities should they be seized with the questions to

71 1C]J, ibid., para. 96.
72 On this point see also O. Dérr, “Staatliche Immunitit auf dem Riickzug?”,
AVR 41 (2003), 201 et seq. (215).

73 1C], see note 1, paras 100-101.
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determine if a state has failed in its obligation of compensation and if so
to what extent.”*

Two aspects are worth noting: first, Italy’s argument was rather
weak from the beginning, because Italy itself was apparently reluctant
to exercise diplomatic protection to Italian victims of war crimes vis-a-
vis Germany. In fact, Judge Simma specifically asked Italy to:

“describe in detail the attempts undertaken by the Italian Govern-
ment at the diplomatic level to induce Germany to make reparation
to Italian victims of German war crimes that is precisely the cate-
gory of Italian victims allegedly excluded from German reparation
measures during the period following the 1947 Peace Treaty up until
the Ferrini case.””>

Italy’s answers to this question are not publicly documented, but the
question shows that these activities of Italy — if any — were not widely
known.

This leads to a second comment: the Court could have used the lack
of significant Italian efforts as an argument to distinguish this case from
other situations in which suits by individual war crime victims consti-
tute the last resort to receive compensation. If a state which is responsi-
ble for international crimes seriously and continuously refuses to re-
cognize its international obligations, in particular for reparation, the last
resort argument could become more convincing. In his Separate Opin-
ion Judge Bennouna supports this view arguing that a state could lose
the benefits of its immunity if “the state presumed to be the author of
unlawful acts rejects any engagement of its responsibility, in whatever
form.””¢ The Court’s majority did not refer to this perspective. Yet, by
developing a number of criteria for accepting the last resort argument
and then showing that they are not met in the present case, the Court
might have been able to escape the dilemma created by Germany’s
claim. Adopting such a line of argument would have at least saved the

74 1CJ, ibid., para. 102.

7> 1CJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece inter-
vening), Public sitting held on Friday 16 September 2011, 2:30 p.m., Verba-
tim Record, 53, <www.icj-cij.org>.

76

IC], Jurisdictional Immunities of the State (Germany v. Italy: Greece inter-
vening), Separate Opinion of Judge Bennouna, paras 15 et seq. <www.icj-
cij.org>.
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Court from coming down so forcefully on a potentially emerging new
international rule.””

3. Decision of the ICJ on Germany’s Claims

Having concluded that none of Italy’s arguments were convincing, the
Court found by a majority of twelve to three’® that the denial of juris-
dictional immunity in proceedings before Italian courts amounts to a
breach of Italy’s international legal obligations towards Germany.

As for the second German claim, the Court turned to the decision to
declare the Greek decision enforceable in Italy.

It held that the legality of the Italian exequatur with regard to state
immunity is not linked to the question whether the Greek judgment
violated Germany’s immunity as the two proceedings have to be re-
garded as entirely separate.”? The Court drew this conclusion from the
consideration that the foreign court’s decision on immunity must not
necessarily run synchronously with the decision on immunity of the
court granting exequatur.3° This might happen for instance when the
state waived its right to immunity in the country where proceedings
were brought against it while its immunity still bars enforcement in the
forum country where exequatur is sought.8! The IC]J observed that al-
though the Court of exequatur did not examine the merits, it exercises
jurisdictional power by deciding whether to grant or deny exequatur.8?
Consequently, a Court which declares foreign judgments enforceable
must adhere to the rules of immunity in the same fashion as it would if
it had been seized to rule on the merits, for such decision affects the
state party in a very similar way.?? Therefore, the Court held with four-
teen to oned* that the decision on granting exequatur violated Ger-
many’s jurisdictional immunity on the same grounds as established
above.

77" See under V. 2.
78 Judges Cangado Trindade and Yusuf and Judge ad hoc Gaja voted against
this finding, see note 1, para. 139.

79 IC]J, see note 1, paras 124-127.

80 1C]J, ibid., para. 127.

81 1CJ, ibid., para. 132.

82 1CJ, ibid., para. 128.

8 1C]J, ibid., para. 130.

84 Judge ad hoc Gaja voted against this finding, see note 1, para. 139.
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Lastly, the measures of constraint taken against German State Prop-
erty in Italy were also addressed. Similar to its reasoning with regard to
the decision of exequatur, the Court held that immunity from conten-
tious proceedings in court is distinct from the immunity with regard to
enforcement of the award and that therefore the alleged breach of im-
munity must be considered separately from the Greek proceedings and
the declaration of enforcement in Italy. Germany proposed that article
19 of the UN Convention on Jurisdictional Immunities, which provides
a detailed catalogue of conditions for the violation of immunity by
measures of enforcements, constitutes in its entirety international cus-
tomary law, whereas the Court was satisfied if at least one condition
that — in view of extensive state practice®® — could be effortlessly
deemed as customary international law is met. With that condition be-
ing the exclusive use of the property which is subject to measures of en-
forcement for governmental non-commercial purposes, the Court held
with fourteen to one® that the registration of the mortgage on Villa
Vigoni constituted a breach of Germany’s immunity.%’

V. The IC]J’s Judgment: “No surprise, but wise?”s8

For most observers — even those in favour of limiting state immunity
for international crimes — the ICJ’s judgment should not have been a
surprise. The Court could have only ruled otherwise if it had have
adopted a different normative approach. However, any analysis of the
existing state practice, in particular as evidenced by the judgments of a
number of national and international courts, revealed that the doctrine
Italy was relying on did not (yet) exist as a rule of customary interna-
tional law. This was also the understanding shared by most commenta-
tors in the literature. In fact, those who argued that war crimes and
gross violations of human rights should be exempted from state immu-
nity did not base their arguments predominantly on a new rule of cus-
tomary international law, but on a different understanding of the func-
tion and purpose of state immunity and the ultimate goal of public in-

85
86

IC]J, see note 1, para. 118.

Judge ad hoc Gaja voted against this finding, see note 1, para. 139.

87 1C], see note 1, paras 118-119.

88 This expression is borrowed from M. Hilf, “The ECJ’s Opinion 1/94 on
the WTO — No Surprise, but Wise?”, EJIL 6 (1995), 245 et seq.
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ternational law.3? It was therefore not even particularly surprising that
the outcome of the judgment proved to be relatively uncontroversial
even among the Court’s members.

If the principal judicial organ of the United Nations decides a case in
a way expected — and hoped for? — by most states and anticipated by
most scholars, one should assume a general satisfaction with the judg-
ment. Yet, the judgment in Jurisdictional Immunities of the State cannot
satisfy observers with an earnest interest in developing international law
further in the interests of the protection of human rights. Three aspects
which seem worth discussing further will be elaborated subsequently.

1. The Dilemma of Detecting Customary International Law
without Affecting its Development

The judgment of the IC] and its analysis of customary law on the day
of the judgment show an effect which might be compared to an aspect
of Heisenberg’s uncertainty principle. One of the statements usually as-
sociated with this principle concerns the impossibility to measure the
position of an object without disturbing its momentum.” In other
words: the observation of an object will have influence on its location.
For example, observing an object with the human eye requires that the
object is illuminated which means it is subject to light waves affecting
its exact position. Applying this idea to the analysis of customary inter-
national law by the ICJ in the present case, one could argue that the
ICJ’s attempt to measure the status of customary international law in
relation to state immunity was not and could not have been without in-
fluence on the very development of the law at the moment of the ICJ’s
decision, i.e. the moment of observation.

In order to decide on Germany’s claims, the ICJ analysed state prac-
tice and opinio juris regarding limitations on the principle of state im-
munity. It found a limited amount of practice supporting the claim that
state immunity must be reduced if major international crimes are at
hand. On the other hand, the Court found ample evidence of practice
supporting the traditional view.

89 Ample evidence for this can be found in the Dissenting Opinion of Judge

Cangado Trindade, see note 50.
P. Busch/ T. Heinonen/ P. Lahti, “Heisenberg’s Uncertainty Principle”,
Physics Reports 452 (2007), 155 et seq. (155).

90
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So far, the IC] simply attempted to “measure” customary law at a
given time. However, by concluding that there is not sufficient evidence
for a new customary international law rule limiting the immunity of the
state, the Court also influenced the development of such a new rule, by
giving additional weight to the old rule. It is not very likely that in the
aftermath of the ICJ’s judgment many national courts will follow the
example of the Italian courts and limit the immunity of the state in or-
der to grant compensation to victims of gross violations of human
rights and of humanitarian law.’! Instead, it can be assumed that most —
if not all - courts will take the judgment as an authoritative statement of
the law and refrain from contributing to the development of a new rule.

This also reveals a structural methodological dilemma of the devel-
opment of customary international law.”? New rules of customary in-
ternational law often emerge at first as a deviation, if not outright viola-
tion, of an old rule. The deviation only becomes the new rule if it finds
a significant number of followers, as aptly recalled by Judge Yusuf in his
Dissenting Opinion.” The establishment of a new rule therefore vindi-
cates itself with hindsight: international law-breakers only become in-
ternational law-makers when they attract a sufficient following to es-
tablish international practice.” Even if it was not its main intention, the
ICJ ensured that the practice of the Italian courts will remain a trans-
gression of international law for the foreseeable future.

The following thought experiment may highlight the problem asso-
ciated with the Court’s ruling in the present case: suppose the Perma-
nent Court of International Justice had been confronted with the ques-
tion about the extent of state immunity for acta jure gestionis in the
early 1920s. At that time, a number of domestic courts already adopted
the doctrine of limited state immunity while others maintained the idea
of absolute state immunity. It was only in the second half of the 20th

91 R. O’Keefe, “State Immunity and Human Rights: Heads and Walls, Hearts
and Minds”, Vand. J. Transnat’l L. 44 (2011), 999 et seq. (1033).

92 On this dilemma see also W. Cremer, “Entschidigungsklagen wegen
schwerer Menschenrechtsverletzungen und Staatenimmunitit vor natio-
naler Zivilgerichtsbarkeit”, AVR 41 (2003), 137 et seq. (151 et seq.).
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century that the idea that a state would not enjoy immunity for acta
jure gestionis became widely accepted.” This development would have
been seriously influenced, if not halted, by a judgment of the Perma-
nent Court of International Justice ruling that an immunity exception
for acta jure gestionis did not (yet) exist as a rule of customary interna-
tional law. It can only be speculated how national courts would have
reacted to such a decision of the Permanent Court, but one can be cer-
tain that the development of the law of state immunity would have been
a different one.

2. Choosing between the Preservation of the Law as it Stands
and the Progressive Development of International Law

The dilemma described above and the ICJ’s decision to intervene in the
development of a potential new rule of customary international law also
blocked the progressive development of international law and preserved
the traditional understanding of state immunity. In fact, the Court
closed a door that stood open for a few years. In this respect, the Court
may have followed Christian Tomuschat, Germany’s representative
who declared during the oral hearings: “Judges cannot be front-
runners.”%

Yet, domestic and international courts have been front-runners at
various times in history and have shaped international law. The devel-
opment of the law of state immunity is clear evidence of this. In fact,
domestic courts may even serve as additional layer of implementing and
developing international law in a progressive way.” Prominent com-
mentators have therefore called upon the IC] before the adoption of its
judgment not to block national courts from further developing the law
of state immunity in a way amendable to demands of remedies for seri-
ous violations of international law.”® Unfortunately, the IC] did not
welcome the contribution of domestic courts to a new development. In
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the words of Nikos Lavranos, the ICJ has put itself in a “position of
slowing down rather than shaping as a front runner the developments
in international law.”%’

But is the ICJ to blame? Could the Court have come to a different
conclusion or should one criticize Germany for bringing its claims
prematurely to the Court? As mentioned above, the Court could not
have reached a different verdict on the basis of a positivist analysis of
customary international law. Yet, the Court could have used language
which would have indicated that the development is still in a state of
flux or that its findings are restricted to the particularities of the case.!®
This could have left the door a bit open and would have allowed do-
mestic courts to continue their quest for an adequate balance between
the necessities of state immunity and the protection of fundamental
human rights and principles of humanitarian law.

3. The Missing Voices: Representing the Victims by the Home
State or through other Means

In its judgment the IC]J stated — although without any relevance to its
analysis — that the war crimes at issue “can only be described as display-
ing a complete disregard for the ‘elementary considerations of human-
ity’”.1%1 Furthermore, the Court considered it as “a matter of surprise-
and regret-” that Germany denied compensation to forced labourers on
the grounds that they were prisoners of war even though Germany re-
fused to recognize that status at the time.!%? Yet, surprise and regret
were the only condolences the Court was prepared to offer to the Ital-
ian and Greek victims of German war crimes.

At the end of the day, the ICJ referred these victims to the tradi-
tional means of diplomatic protection which requires the victims of a
violation of human rights to pursue their claims through their home
state. Yet, this avenue can be inadequate as shown in the present case:
first, diplomatic protection does not provide for a proper alternative to
judicial proceedings because diplomatic protection is exercised at the

9 N. Lavranos, “National Courts, Domestic Democracy, and the Evolution

of International Law”, EJIL 20 (2009), 1005 et seq. (1011).

100 See under IV. 2. d.
101

102

IC]J, see note 1, para. 52.
ICJ, ibid., para. 99. For a sharp, but convincing reaction to this expression
see the Dissenting Opinion of Judge Yusuf, note 93, para. 10.



32 Max Planck UNYB 16 (2012)

discretion of the state.!® Victims will have to resort to political pressure
which may or may not be successful.'% Secondly, the home state may
not be the best guardian of the interests of its citizens if it fears reper-
cussions regarding its own potential violations of human rights and
fundamental norms of international law. Italy, or rather the Italian gov-
ernment was, in fact, not very keen on defending the decisions of its
courts denying Germany immunity,'® because it might have feared
similar cases against Italy for atrocities committed by its own military
forces abroad. Even the Greek government did not appear with “clean
hands” before the IC], because the Greek Minister of Justice refused to
allow the execution of the judgment of the Hellenic Supreme Court
(Areios Pagos) in the Distomo case.!%

It could therefore be argued that the interests of the real victims
were not present during the ICJ proceedings as their home states did
not and could not argue forcefully in favour of the position of the vic-
tims. This leads to the question whether the procedural law of the IC]
needs to be amended to allow individual interests which are not ade-
quately represented by the states to be heard through alternative means.
In this context, it might be worth considering procedural instruments
used in other international judicial bodies to compensate for the lack of
representation of individual or collective interests not represented by
the state.

WTO law and the law of international investment protection have
developed the possibility of allowing so-called amicus curiae briefs
submitted by non-state actors representing significant interests in the
case at hand.!%” To date, the ICJ has never accepted any such briefs even
though the possibility and desirability has been discussed repeatedly in
the literature.!% It might not even be necessary to change the ICJ Stat-
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ute in order to accept such interventions.!” Jurisdictional Immunities of
the State could be a good starting point to reconsider amicus curiae
briefs in proceedings before the IC], in particular if individual claims
for compensation are at the heart of the matter.

VI. Beyond State Immunity

Immunity issues in international law are not limited to state immu-
nity.!% Diplomatic immunity and immunity of state representatives are
the two other areas of the law of immunity which are also of relevance
vis-a-vis the protection of human rights and the prosecution of interna-
tional crimes.!'! Even though the different types of immunity serve dif-
ferent functions and the IC] refused to draw parallels between state
immunity and the immunity of the heads of state in the present case,!!?
it is worth noting that the development of international criminal law
has significantly reduced the personal immunity of state officials.

Article 27 of the Rome Statute of the International Criminal Court
(ICC) specifically states that the statute applies equally to all persons.
In particular, official capacity does not exempt a person from criminal
responsibility under the Statute. Furthermore, immunities shall not bar
the ICC from exercising its jurisdiction over such a person. However,
in the 2002 Arrest Warrant case the ICJ did not deduce from this and
other developments in international criminal law a new rule of custom-
ary international law limiting the immunities of state officials in gen-
eral.13 Yet, in its recent judgment Questions relating to the Obligation
to Prosecute or Extradite the Court did not pay any attention to the po-
tential immunity of the former President of Chad Hissene Habré.!1*
Arguably, the issue at hand in that case did not involve the question of
immunity directly, because the obligation to prosecute or extradite ac-
cording to article 7 of the Convention against Torture and Other Cruel,
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Inhuman or Degrading Treatment or Punishment does not have a direct
effect on state immunity. However, from a broader perspective, the IC]
accepted in this judgment that even the position of a former President
of a sovereign state would not prevent judicial proceedings per se.

The route towards limiting the immunity of state officials if interna-
tional crimes are at stake has been long and not without detours. Yet,
the direction of the general trend of the law is clear. It is noteworthy
that the judgment of the ICJ in the Arrest Warrant case did not slow
down the momentum. Instead, more and more laws and statutes restrict
the immunity of state officials for international crimes, despite the ver-
dict of the ICJ that no such rule existed in customary international law.
This could be a glimpse of hope for the issue of state immunity as well.
States may create new rules — either domestically or internationally —
restricting state immunity even if such rules would not be grounded in
customary international law.

VII. Conclusion

The judgment of the IC] in the matter relating to Jurisdictional Immu-
nities of the State supports the Court’s position as a guardian of the
status quo of international law. The Court made it clear that it does not
see its role as promoter of a specific progressive judicial policy, but as
an institution adjudicating disputes between states on the basis of a
positivist analysis of public international law. This may be a relief to
many, but a disappointment to some. Yet, this disappointment should
not lead to frustration or unfair criticism of the IC]. Instead, the judg-
ment should be used as a stimulus to continue the quest for a modern
law of state immunity. Such a law should be built on a reformulated
understanding of state sovereignty allowing for proper balance between
the protection of individual human and humanitarian rights and the
functional necessity of allowing orderly processes of compensation for
war crimes and violations of international law. Whether and how state
immunity can play a useful role in these processes remains an open
question.



