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The international investment law regime is in an ongoing process of change and has entered an
era of ‘re-orientation’. Some of the main issues that have emerged in this respect concern the
advocacy for a systemic and sustainable development-oriented approach for new international
investment agreements (IIAs), which are now being expanded to the regional dimension with the
negotiation of mega-regional agreements. In this era of ‘re-orientation’, it has been stated that the
crucial question is no longer whether or not to reform the global investment regime, but what the
contents, method, and extent of such reforms should be.

In this context, one of the points of concern is that arbitrators not only solve disputes, but also
exercise a unique type of public authority that in some cases overlaps with that of states. This
situation of overlapping authorities has produced a series of cases where matters of investment
arbitration have fallen within the scope of constitutional review and, vice versa, in cases where
arbitrators fulfill functions comparable to constitutional review. This in turn has produced unusual
outcomes, where for example the highest court of a country ends up analyzing investment con-
cepts such as ‘stability clauses’, while on the other hand investment tribunals are starting to use
methods which were once believed to belong exclusively to public law, such as the principle of
proportionality. Current constitutional challenges to “mega-regional” agreements like CETA indi-
cate that these interactions will continue to shape the future of the discipline.

Based on these premises, this Agora will explore various interactions in recent cases (e.g. dia-
logue, resistance) between constitutional courts and investment arbitrators. The impact that con-
stitutional courts can have both on shaping a concept of rule of law at the national level and on
the legitimacy of the international investment regime will be broadly assessed.
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