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“Proportionality	and	the	Erosion	of	Formalism”		
	

My	doctoral	research	argues	that	proportionality	reasoning	in	the	legal	orders	of	the	European	Union	
and	 the	European	Convention	of	Human	Rights	can	plausibly	be	 suspected	 to	be	a	continuation	of	
political	debate	by	other	means.	Proportionality	symbolizes	the	erosion	of	a	formalist,	apolitical	un-
derstanding	 of	 legal	 reasoning.	My	 research	 seeks	 to	 vindicate	 the	 common	 intuition	 that	 propor-
tionality	reasoning	is	so	“vague”	and	“indeterminate”	as	to	suggest	that	it	is	“really”	driven	by	politi-
cal	motives.	Proportionality	has	been	the	object	of	intense	controversy,	some	authors	attacking	it	as	
“decisionist”	and	“irrationalist”	while	others	have	defended	it	for	its	“rational”	characteristics	or	even	
as	the	“ultimate	rule	of	law.”	
I	hope	to	contribute	to	this	debate	by	extending	the	skeptical	legal	techniques	developed	at	the	turn	
of	the	20th	century.	I	deepen	these	techniques	into	a	rhetorical	approach	to	legal	argument,	which	
sheds	 a	 critical	 light	on	 justifications	 that	 can	be	advanced	 for	 contemporary	proportionality	 argu-
ment	in	Luxembourg	and	Strasbourg.	I	defend	this	view	on	the	basis	of	a	reading	of	recent	case-law	
of	 these	 European	 courts.	 The	 rhetorical	 vulnerability	 of	 proportionality	 argument	 is	 problematic	
because	it	is	a	site	of	the	interpenetration	of	legal	and	political	discourse.	Familiar	political	arguments	
transparently	find	their	way	into	proportionality	analysis.	I	conclude	that	lawyers	and	legal	academ-
ics,	in	particular,	should	self-consciously	embrace	this	politicization	of	legal	argument,	by	openly	de-
bating	legal	issues	on	the	terms	of	underlying	political	questions	and	by	laying	bare	the	political	dy-
namics	of	legal	reasoning	and	decision-making	to	the	broader,	non-specialized	citizenry.	
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