MAX PLANCK INSTITUTE

FOR COMPARATIVE PUBLIC LAW
AND INTERNATIONAL LAW

MPIL RESEARCH PAPER SERIES No. 2021-10

BEYOND ANIMAL WARFARE LAW

Humanizing the “War on Animals” and the Need for Complementary Animal
Rights

Saskia Stucki

ISSN 2702-9360













Beyond Animal Warfare Law:
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War is peace — George Orwell, 1984

INTRODUCTION

Here is a hand-to-hand struggle in all its horror and frightfulness; Austrians and Allies
trampling each other under foot, killing one another on piles of bleeding corpses, felling
their enemies with their rifle butts, crushing skulls, ripping bellies open with sabre and
bayonet ... it is a sheer butchery; a struggle between savage beasts, maddened with blood
and fury ... Brains spurt under the wheels, limbs are broken and torn, bodies mutilated
past recognition — the soil is literally puddled with blood, and the plain littered with
human remains ... But nothing stopped the carnage, arrested or lessened it. There was

slaughter in the mass, and slaughter man by man. Henri Dunant, A Memory of Solferino

... the men upon the floor were going about their work ... one by one they hooked up the
hogs, and one by one with a swift stroke they slit their throats. There was a long line of

hogs, with squeals and lifeblood ebbing away together ... It was all so very businesslike

Dr. iur., Senior Research Fellow at the Max Planck Institute for Comparative Public Law and International
Law (Heidelberg) and Visiting Researcher at the Harvard Animal Law & Policy Program. This article
presents the third part of the research project “Trilogy on a Legal Theory of Animal Rights,” which is
generously funded by the Swiss National Science Foundation. For insightful comments on earlier drafts of
this article, I am indebted to John Adenitire, Hadar Aviram, Charlotte Blattner, Alasdair Cochrane, Raffael
Fasel, Guillaume Futhazar, Chris Green, Jérdme de Hemptinne, Visa Kurki, Will Kymlicka, Angela Martin,
Peter Niesen, Karsten Nowrot, Anne Peters, Marco Roscini, Sparsha Saha, Jeff Sebo, Tom Sparks, Kristen
Stilt, Dinesh Wadiwel, Derek Williams, Joe Wills, and Christoph Winter, as well as the numerous
participants in the NYU Animal Studies Reading Group, Harvard Animal Law & Policy Workshop, and
MPIL Research Seminar. A revised version of this paper, entitled ‘Animal Warfare Law and the Need for an
Animal Law of Peace: A Comparative Reconstruction’, has been accepted for publication in the 2022 volume
of the American Journal of Comparative Law.
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Lastly, however, we must acknowledge and reiterate the “inherent limitations to the
process of humanization.”?** While the aspirational normative agenda imposed by a parallel
AR regime promises to effectuate more humane reinterpretations and reformations of AWL,
this article has poignantly demonstrated that AWL, by its very nature, will never be fully
humanized. The most we can hope for is that AWL pays “deference to political realities while
simultaneously seeking to transcend them.”?®® For the rest, a legal roadmap to full(er)
humanization must provide for a general abolition of the war on animals, the relegation of
AWL to an exceptional wartime regime, and the fruition of AR as the principal peacetime

regime.

CONCLUSIONS

The legal protection of animals has so far been monopolized, and governed virtually
exclusively, by AWL. This has proved to be problematic, for it leaves a significant animal-
protective gap. As the analogy with the law of war has illustrated, AWL functions as a kind of
warfare law that regulates and humanizes the ubiquitous war on animals, but fails to provide a
normative mandate for protecting animals from and beyond the presupposed war. In order to
fill this legal lacuna, this article advocated restructuring and complementing the corpus of
animal-protective law in the image of the human-protective triad jus in bello — jus contra
bellum — human rights. It proposed and outlined the shape of an expanded, tripartite animal
protection law, consisting of three distinct yet complementary legal regimes: (1) AWL, as a
pragmatic wartime regime governing only exploitative human-animal relations; (2) a jus
contra bellum, working to prevent the war on animals and simultaneously creating the

peacetime conditions under which AR can flourish; and (3) AR, as an aspirational peacetime

202 Meron, supra note 29, at 275.
203 Mutatis mutandis, Ben-Naftali, supra note 27, at 10.
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